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RIGHT TRUST COMPANY SELL STOCK WHICH CON- 
STITUTES SUBJECT MATTER VOLUNTARY TRUST 


The authority trustee sell shares corporate stock, which 
constitutes the subject matter trust, one which frequently 
arises. some the trustee’s duty sell and the trustee 
will held responsible for his failure so. other the 
trustee entirely without the power sell unless that power con- 
tained the instrument creating the trust. 

decision the New York Court Appeals, Mertz Guar- 
anty Trust Company and George MeNeir, 159 Rep. 888, involv- 
ing trust shares business corporation which contained power 
sell, was held that, under the circumstances, the trustee had 
implied power sell. this case the court laid down the following 
proposition. 

Where the owner corporate stock transfers deed trust 
trust and distribute the dividends the man- 
ner specified the deed, and the corporation subsequently consol- 
idates with another corporation and the trust shares are exchanged 
for shares the consolidated company, the trust company has power 
sell the new shares even though there power sale the 
deed trust. 

The facts this showed that Nelson Clark, January, 
1913, assigned the defendant, Guaranty Trust Company, deed 
trust, 100 shares the common stock Shuttleworth Bros., Co., 
New York corporation. The deed trust required the trustee hold 
the shares and pay the dividends declared thereon specified 
manner. power revocation was reserved the grantor and 
power sale was conferred upon the trustee. 

September, 1920, during the life the grantor, Shuttleworth 
Brothers Company was consolidated with another Me- 
Cleary, Wallin Crouse, the name the consolidated corporation be- 
ing Mohawk Carpet Mills, the Mohawk common stock 80,000 
shares went the Shuttleworth stockholders, and 120,000 the stock- 
holders Wallin Crouse. There was also issue 


657 


Ue 


658 THE BANKING LAW JOURNAL 


$1,000,000 preferred per cent. stock, which went the McCleary 
stockholders exclusively. the execution the deed trust the 
hundred shares conveyed thereby represented per cent. the entire 
eapital stock the Shuttleworth corporation. After consolidation the 
trustee held 800 Mohawk shares, representing per cent. the com- 
mon stock the consolidated corporation, but subject $1,000,000 
preferred stock, the preference applying alike dividends and 
principal. 

Shortly after consolidation the grantor (in October, 1920) trans- 
ferred the trustee 200 additional shares the common stock 
Mohawk Carpet Mills, held upon the same trusts. 

July, 1923, the grantor wrote the trustee requesting that the 
Mohawk shares retained after his death unless sale should meet 
with the approval two his associates. The trust company an- 
swered that could not legally delegate its legal responsibilities 
trustee but that would endeavor procure expression opinion 
from the men named before disposing the stock. After the death 
the grantor, which April, 1925, the trust company 
sought, without secure expression opinion from the 
men named the wisdom the sale. The trust company then 
endeavored sell the 800 shares auction. 
When this was found impossible the company transferred the 
shares private sale the defendant, The other 200 shares, 
assigned the grantor after the completion the consolidation, were 
still held subject the trust. appeared that the sale the 800 
shares was made price that was reasonable and adequate. The ben- 
eficiaries the trust brought this action compel the trustee re- 
store the 800 shares Mohawk stock the trust fund. 

holding that, under the recited, the trust 
had implied power make the sale the court said: 


question one power. The plaintiffs, the beneficiaries 
the trust, maintain that the object the trust was the collection 
dividends upon specific shares stock; that the absence 
power sale the trustee was not liberty dispose the shares 
thus specifically conveyed, and that like disability invalidates sale 
the Mohawk shares, which were acquired substitute connec- 
tion with the merger. the other side, the defendants (the trustee 
and its vendee) maintain that the merger destroyed the identity 
the shares; that the new shares were not the same, either substance 
form; that the trust company was not under duty retain 
them, and, indeed, that would have exposed itself 
even liability had kept them unreasonable time and damage 
had resulted. The parties are agreed that the wishes the grantor 
expressed after the delivery the deed are sig- 
nificance. since had not reserved himself the power modify the 
trusts. The trial court held with the plaintiffs that the sale was un- 
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lawful, and gave judgment against the defendants directing restitution 
the shares kind. The Appellate Division affirmed divided 
court. 

think the identity the Shuttleworth shares was ended 
the merger, and that the trustee had the power sell what was ac- 
quired substitute. ‘Every case this sort must looked 
its merits order see whether the investment the same’ (per 
Buckley, J., Smith Lewis, 1902, Ch., 667, 672; cf. Kekewich, J., 
Anson’s Settlement 1907, Ch., 424, and Buckley, J., Matter 
Morrison, 1901, Ch., 701). the investment radically differ- 
ent. The change identity has relation not form only, but sub- 
stance. The tale only partly told when say that the consolidated 
more. The shares-have been issued new proportions and 
new ways, common and preferred. The old investment has been 
subordinated alien priorities. The ancient venture has exposed itself 
strange and unexpected hazards. The finding that there has been 
change the ‘product manufactured,’ the ‘marketability the 
the the ‘risks and vicissitudes,’ both actual 
and probable. think the trustee was not subject duty 
keep within the trust interest business thus differing sub- 
stance from the interest the business stood the time the 
foundation. The dividends garnered fostering the one might 
altogether different from those garnered fostering the other. 

like problem would arise corporation, instead resorting 
merger were sell its franchise and assets another corporation 
for stock issued the purchaser, under the statute may do, sub- 
ject certain restrictions for the protection shareholders dissenting 
(Stock Corp. Laws, sees. 20, 21, Cons. Laws chap. 59; Matter Tim- 
mis, 200 Murrin Archibald Cons. Coal Co.,196 App. Div., 
107, 112). One might find such uphold 
contention that the trustee would under duty retain within 
the trust the shares thus given exchange. elsewhere dis- 
degree may mark the boundary between right and wrong. 
that order may exist between mere enlargements 
corporate powers even changes corporate structure, that are kept 
within the bounds corporate same person con- 
corporate life—a new person appearing the legal scene. 

are hand guide solution. One them may 
found the rules governing ademption. certificates these 
shares had been made the subject bequest, there little doubt 
that the gift would adeemed the shares were thus transformed 
before the will take effect (Matter Brann, 219 263, 
267). What was said the cited applicable here. ‘It may 
that where the change merely formal, where company re- 
organized and there reissue the shares, the identity the gift 
will held substantially preserved (Mallam R.. 
1912, Ch., 29; Turner Leaming, R., 1912, Ch., 828), but that 
not this (Matter Brann, supra; Slater Slater, 1907, 
665). Helpful also the analogy those decisions which de- 
fine the duty trustees under power lend the money the trust 
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the members stated partnership. There are rulings that the 
power does not outlast change the firm members, whether the 
number the members less greater than before (Matter 
Tucker, 1894, Ch., 724; Smith Patrick, 1901 C., 282; ef. Ben- 
nett Draper, 139 Y., 266). 

nearly decisive than any these analogies are the pro- 
visions the statute governing the process consolidation (Stock 
Corp’n Law, 87). There runs through them all the recognition 
the that consolidation transforms the the enterprise. 
that shareholder not voting favor consolidation may 
have his shares appraised and receive payment the value. the 
trustee, dissatisfied with the merger, had resorted that remedy the 
money would have taken the place the shares the subject the 
trust. Failure invoke one means getting rid investment 
enterprise vitally transfigured did not impair the right there- 
after have the benefit another. 

case comes down this: trustee without authority 
invest the shares business corporation, even continue 
such investment made another, unless authority con- 
ferred the creator the trust (Pers. Prop. Law, sec. 21, Cons. 
Laws, chap. 41; Decedent Estate Law, 111, Cons. Laws. chap. 13; 
King Talbot, Y., 76; Perry, Trusts, sees. 454, 456). The 
this trust did confer authority, and indeed imposed duty 
continue the investment the shares specified corporation 
long they continued, though even then authority vary the invest- 
ment might exist the face emergency (Perry, Trusts sees. 460, 
466). did not impose duty even find that con- 
ferred authority retain through every transmutation form and 
substanee whatever shares might thereafter offered substitute. 
not need determine this time whether sale the sub- 
stituted shares would always duty either immediate unquali- 
fied. Support not lacking altogether for the view that the duty 
eall investment longer appropriate not always 
with the liability growing out investment unlawful its origin 
(Matter Chapman, 1896, Ch., 763, 767; Costello Costello, 209 
Y., 252; Matter Wotton, App. Div., 584, 587, 167 Y., 629; 
ef. Perry, supra). Enough for present purposes that there power, 
not duty. trustee finds upon his hands investment, man- 
datory its origin, but changed longer mandatory, 
even permitted. power sale attaches such 
implication 


BANK DISCOUNTING DRAFT ATTACHED BILL 
ING NOT RESPONSIBLE BUYER 
BREACH CONTRACT 


bank which has draft made seller grapes 
with bill lading attached not liable for breach the contract 
the part the seller respecting the quality the grapes, even 
though the bill lading shows that the grapes were not shipped 
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ventilator required the letter furnished the 
buyer. was held the Supreme Court Ohio Bank 
Italy Colla, 161 Rep. 330. 

The plaintiffs, members firm located Youngstown, Ohio, 
from the California Fruit Produce Company, firm located 
San Francisco, five the best grapes, shipped 
ventilator The plaintiffs caused letter estab- 
lished through Youngstown bank with the defendant, Bank Italy, 
San wire from the Youngstown bank the defend- 
ant bank established $6,000 and stated that the grapes 
were shipped ventilator cars. The California Fruit Produce 
Company shipped the five cars and delivered the bills lading the 
Bank Italy, the latter drafts drawn the California 
company the plaintiffs and attached the bills lading. The 
bills lading showed that the grapes were shipped box and 
not ventilator for the agreement between the 
parties. 

the arrival the grapes Youngstown, the plaintiffs dis- 
that they were badly spoiled and unmerchantable, that they 
were part muscata and part other varieties, that some the 
containers were broken and some stolen, and that there was 
the weight the extent 6,170 pounds. The plaintiffs 
refused accept the grapes and resold them the best obtainable 
price. The plaintiffs then sued the Bank Italy recover the 
amount the loss which they had sustained through the seller’s 
breach contract. the trial verdict was rendered favor 
the plaintiffs for $5,164.03, which the trial court reduced $3,070. 

reversing the judgment favor the plaintiffs, the Supreme 
Court Ohio wrote part follows: 


the contention the plaintiff error (Bank Italy) that 
bank, undertaking pay drafts with bills lading attached 
pursuant the terms letter credit received it, does not as- 
sume the legal liabilities the shipper seller with respect the 
kind, quality, and condition the goods actually shipped, 
responsibility limited assuring itself that the bills lading and 
invoices attached the drafts comply with the requirements the 
letter credit, and that such bank, negotiating and transferring 
drafts with bills lading attached, pursuant such letters credit, 
does not thereby become subject and governed the provisions 
section 8993—-34, General Code, the implied warranty the 
merchantability goods covered the bills lading, nor the 
similar provisions the Uniform Sales Act Ohio, section 8416, 


General Code, and title 49, 114, Code, 8011, Barnes’ 


Federal Code (49 USCA 114; Comp. St. 8604qq). 
the contention the defendants error that the Bank 
Italy, reason discounting the drafts with bills lading at- 
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tached, the owner the grapes that were de- 
livered Youngstown; that the Bank Italy had knowledge that the 
plaintiffs had purchased food product, and that the money 
paid the drafts was for such purchase price, and that hence the 
Bank Italy, purchasing the drafts with bills lading attached, 
assumed the obligation making such delivery Youngstown, and, 
when demanded payment, impliedly represented that was de- 
livering food product merchaniable condition. 

8993—34, General Code, reads follows: 

person who negotiates transfers for value bill indorse- 
ment delivery, including one who assigns for value claim secured 
bill, unless contrary intention appears, warrants— 

That the bill genuine. 

That has lega! right transfer it; 

That has knowledge fact which would impair the 
validity worth the bill, and 

That has right transfer the title the goods, and 
that the goods are merchantable fit for particular purpose when- 
ever such warranties would have been implied, the contract the 
parties had been transfer without bill the goods represented 

the section the bills lading statute above quoted, 
nor the Sales Act, nor the Federal Code, applies the transaction 
between the Bank Italy and the plaintiffs. The contract between 
them was set forth the letter credit, and was not contract 
sale. The contract between the Bank and the plaintiffs 
not and never would have been ‘to transfer without bill the goods 
represented thereby.’ The Bank Italy was not the business 
selling grapes, any commodity that kind. Its contract related 
only the manner which payment should made for the grapes 
which were shipped under entirely independent contract sale, 
and the transfer the bill lading the bank was mere incident 
the transaction. true that the bill the 
draft was assigned the Bank Italy security, but had 
interest the goods only extent sufficient protect its 
The record entirely silent any knowledge the bank 
with regard the contract between the seller and purchaser except- 
ing that stated the letter credit, and the bank being holder the 
draft due course, the absence notice this contract, was not 
liable upon breach the warranty the contract between the 
original parties. 

decision supported the great weight authority 
the United 


DRAWER CHECK DISCHARGED FROM LIABILITY WHERE 
COLLECTING BANK SENDS CHECK DIRECT DRAWEE 
Where the payee check deposits and bank sends 


the drawee bank which marks ‘‘Paid’’ and issues its 
draft payment, the drawer the check relieved from liability 
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the check and the original debt, even though the draft remains 
uncollected the failure the drawee the check. 
statute authorizing collecting banks send items direct the bank 
which they are drawn does not apply such Such 
statute applies only where question the liability the collect- 
ing bank the depositor the check involved. This was held 
recent decision the Supreme Court North Carolina, Dewey 
Margolis Brooks, 142 Rep. 22. 

this ease appeared that the defendants drew check the 
Bank Warsaw the order the plaintiffs and delivered the 
plaintiffs April 15th payment debt. The plaintiffs deposited 
the check the Wayne National Bank Goldsboro, C., the 
same day. The latter bank once forwarded the check mail 
the Wachovia Bank Trust Company Winston-Salem, This 
bank forwarded the check the drawee, Bank Warsaw which 
was received April 17th. the same day the drawee charged 
the the defendant’s account, marked ‘‘Paid’’ and for- 
warded the Wachovia bank its draft the Murchison National 
Bank Wilmington, April 22nd, the Bank Warsaw, 
drawee the check, failed and the draft the Wilmington bank was 
not collected. appeared that this draft was drawn against insuffi- 
cent funds but that the Warsaw bank had hand sufficient money 
pay the check from the date which was received the day 
which the bank failed. 

The Wachovia bank charged the amount the check against the 
account the Wayne National Bank and the latter charged the 
count the plaintiffs with the said amount. 

The plaintiffs then commenced this action against the defendants 
recover the amount the debt for which the check was given. 
applying the rules above set forth and reversing decision the 
lower court favor the plaintiffs the Supreme Court said: 

assignment error, based upon their 


the instruction the court the jury, which was, effect, that upon 
all the evidence, they believed the same, they should find that de- 
fendants’ check upon the Bank Warsaw was not paid upon its pre- 
sentment said bank, sustained. 

indebtedness plaintiffs was not paid the check, 
which defendants sent mail plaintiffs, and which plaintiffs ac- 
cepted and deposited the Wayne National Bank their credit, un- 
less said check was upon its presentment paid the Bank Warsaw. 

well settled the law that, the absence agreement 
the contrary, the delivery check debtor his 
and the the check the not payment 
the indebtedness, until the check has been paid the drawee bank. 
The debtor not discharged liability for the debt, unless his check 
paid. The check only conditional payment. not paid 
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the drawee bank, upon presentment, the creditor may recover the debt, 
may sue upon the check, his option. Hayworth Ins. Co., 
127 540; Federal Land Bank Columbia Barrow, 189 
303, 127 If, however, the check paid the drawee bank, 
the debt paid, and the debtor discharged liability the 
account thereof. 

the facts which all the evidence the instant case estab- 
lished, same was believed the jury, between the defendants, 
drawers the check, and the Bank Warsaw, the drawee bank, the 
was paid. The Bank Warsaw was discharged liability 
defendants depositors the extent the amount the check. 
Defendants, depositors, could not have recovered the bank the 
amount their check after the said had been charged their 
account, and the proceeds remitted Wachovia Bank Trust Co. 
check, which was accepted said trust company. With respect 
said amount, the Bank Warsaw become the debtor the Wachovia 
Bank Trust Co. This debt was not paid because the nonpayment 
the check the Bank Warsaw the Murchison National Bank. 
the relation creditor and debtor, with respect 
the proceeds defendants’ check, between and the Bank War- 
saw, the Wachovia Bank Trust Co. has filed its with the re- 
ceiver the Bank Warsaw for the amount this check. 

facts this are distinguishable from those Graham 
Warehouse, 189 533, 127 540. the first place, the 
question whether the check had been paid the latter case was 
presented action between the depositor and the bank. this 
the question payment arises action between the drawer 
the check and the payee. the Graham Warehouse, 
Lawson, the drawer the check, paid the amount the check 
Weinstein, the payee, whom had been charged back his bank. 
Upon the facts presented, neither Weinstein, nor the banks which had 
handled the check, had any claim against the bank for the proceeds 
Lawson’s check. Lawson, paying Weinstein the amount the 
check sent the drawee bank, payment check, 
the collecting bank, was held subrogated the rights 
said collecting bank and Weinstein. Lawson was therefore en- 
titled his counter-claim, either his check had not been paid 
the bank because was the owner subrogation the pro- 
ceeds his check, same had been paid. For that reason, the de- 
cision Graham Warehouse not authority for holding that, 
upon the facts the instant ease, defendants’ check had not been 
paid the Bank Warsaw. 

fact that the Bank Warsaw has not paid the Wachovia 
Bank Trust Co. the proceeds the defendants’ check, because its 
eheck Murchison National Bank was not paid, cannot held, 
the facts this case, the defendants. When defendants drew 
their check, payable the order plaintiffs, and sent same the 
plaintiffs payment their indebtedness, they undertook that the 
would paid the drawee bank, upon its due presentment, 
money. When this check was presented the drawee bank for pay- 
ment, defendants had deposit with said bank sufficient funds for 
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the payment the check, and the said bank had hand sufficient 
sum money with which honor the check. The the 
Wachovia Bank Trust Co. check drawn the Bank War- 
saw the Murchison National Bank payment the proceeds 
defendants’ check, the absence evidence tending show that de- 
fendants had authorized consented such was the 
risk the Wachovia Bank Trust Co. had the right demand 
that the check defendants paid money. waived this right 
its own risk, and not the risk defendants. 

was relation principal and agent between defendants 
and the Wachovia Bank Trust Co. with respect the presentment 
and collection defendants’ check. Neither the Wayne National 
Bank nor the Wachovia Bank Trust Co. received said check for 
this case. applicable only when the bank which 
has received for collection deposit check drawn bank located 
another city town, the holder depositor the in- 
volved. The statute cannot held affect the right the drawer 
the check have the payee his agent for collection demand 
money payment his check, take the risk any- 
thing but money. The drawer check, who has delivered same 
the payee, without power direct how, when, what agency, 
the payee subsequent holder shall present the check for payment, 
what meduim shall demand payment the drawee bank. has 
undertaken only that, due presentment made, the check will 
paid money. discharged liability drawer when the 
drawee bank, out funds its hands his eredit, pays the check 
with money, any other medium accepted the holder the 
check. 

tain bank payment his debt, was another bank acting col- 
lector for the ereditor and payee forwarded, for pay- 
ment, the drawee bank, which there was more than enough money 
deposit the the drawer the time the check arrived 
there pay the same, whereupon the drawee bank drew its draft 
upon another bank for the amount the check, and forwarded the 
same the collecting bank, and charged, canceled, and surrendered 
the check the drawer, was thereby discharged from liability 
the debt,’ has been frequently appoved and applied. This principle 
has been recently approved and applied Supreme Court the 
United States City Douglas Federal Reserve Bank Dallas, 
271 489, Ct. 554, Ed. 1051. See, also, 
Federal Reserve Bank Richmond (D. C.) 281 this 
stated Winchester Milling Co. Bank Winchester, 
120 Tenn. 225, 111 248, (N. 8.) 441, quoted with 
approval. 

was error the instruction the court the The 
jury should have been that, they believed the evidence, 
and found the all the tends show, defend- 
ants’ the Bank Warsaw was paid, and that are 
not entitled recover this action.’ 
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Another involving similar those set forth 
the Dewey case above, decided the same day the same court and 
holding that the drawer the check was relieved from liability 
Quarles Taylor Co., C., 142 Rep. 25. 


TRUST COMPANY ACTING COMMISSIONER SALE 
INFANT’S REAL PROPERTY 

Many the trust activities, which banks and trust companies 
engage, call for careful work the part bank officers, especially 
the trust officers. 

recent decision the Special Court Appeals Virginia 
appeared that trust company had been appointed special commis- 
sioner sell parcel real estate belonging infant. Infants, 
course, have not the legal capacity dispose their own real 
property and the sale real estate belonging infant generally 
strictly regulated statute and carefully supervised the courts. 
the case referred the trust company received offer from 
corporation. was held that the offer could not enforced against 
the corporation for the reason that was made the secretary- 
treasurer the company and had not been authorized the board 
directors. The case Sterling Trust Company Norfolk, 141 
Rep. 856. 

recite the facts more detail, appeared that the trust com- 
pany Norfolk was appointed special commissioner sell lot be- 
longing Roberta Sterling, infant. The company employed 
Borum, real estate agent, assist the sale. offer was ob- 
tained from the Elliott Motor Company, corporation. This com- 
pany was engaged general automobile and garage business. 
stock was $15,000, divided into 150 shares the par value 
$100 each. Elliott owned shares, his wife, shares, and 
Elliott, his brother, shares. These three constituted the board 
directors. Elliott was president and Elliott, secretary, 
treasurer, and general manager. The offer was made writing and 
was directed the trust company special commissioner. 

This offer was signed Elliott, the seeretary, treasurer, and 
general manager and was delivered Webster, trust officer the 
trust company. The offer was turned over Davis, attorney for the 
trust company for the purpose having submitted the for 
confirmation. Davis referred the matter McBain, attorney for 
the motor company and secured his approval authorizing 
the sale. 

While the transaction was going Elliott, the president 


| 
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and largest stockholder the motor company, was out the state 
and had knowledge what his brother had been doing. had 
discussed the matter with his brother but had not given his consent 
the purchase the property. The object Elliott negotiat- 
ing for the property was expand the business the company. 
Elliott, however, disapproved the entire transaction soon 
learned and requested the trust company release his com- 
pany from the offer, agreeing pay all costs and expenses. Shortly 
afterwards, upon the trust company’s application, the directed 
the motor company show why the property should not re- 
sold its cost and risk. commissioner whom the matter was re- 
ferred held that Elliott, the and treasurer, had authority 
make the offer behalf the motor company and that the offer 
was binding the company. The court, however, set the commis- 
sioner’s report aside and decided that the secretary and treasurer did 
not have the necessary authority make the offer. The court’s de- 
cision was affirmed upon appeal. holding that the seeretary and 
treasurer acted without authority and that offer the kind in- 
volved could made only upon the authority the board directors 
the appellate court said: 


real question this case is, did Elliott, seertary- 
treasurer and general manager, have authority purchase real estate 
for the Elliott Motor Corporation? The corporation organized 
general automobile business, and while might desirable 
own the property adjoining that which its business conducted, 
still the purchase real estate for about $22,000 when its entire paid 
capital amounts $15,000, could considered with- 
the scope the business Elliott was employed conduct, and 
therefore virtue the offices holds had authority bind 
the corporation for this purchase. 

Wells was the opinion that there were 
only three stockholders and they members the same family, that 
corporation name only and not law. The statute Vir- 
ginia permits only three persons form and conduct business 
corporation, and there inhibition upon their being members 
the same family, nor limitation upon the amount stock each shall 
severally own. Persons dealing with corporations are affected with no- 
tice its charter and the statutes the state regulating its power 
and duties. 

3789, Virginia Code, vests all the powers the 
tion the president and directors board directors, and provides 
that may consist three persons except common 

the ease Taylor Sutherlin-Meade Co., 107 Va. 787, 791, 
132, 134 (14 1135), the Supreme Court set 
out the meaning and scope the above statute the following quota- 
tion: 

board directors have the widest powers. All the 
various acts and contracts which corporation may enter into are en- 
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tered into and through the board directors. The board di- 
rectors make authorize the making the notes, bills, mortgages, 
sales, deeds, liens and contracts generally the corporation. They 
appoint the agents, direct the business, and govern the policy and 
plans the corporation. The directors elect the officers, this 
connection may added that common law there limit 
the number offices which may held simultaneously the same 
person, provided that neither them incompatible with any other. 
They institute, prosecute, compromise, appeal suits law and 
equity which the corporation brings has brought against 
Cook Corporations (5th Ed.) 712; Morawetz Private Corpora- 
tions, 509, 510 511.’ 

statute Virginia having fixed the agency conduct the 
business the corporation, the office president nor secretary-treas- 
urer itself confers power bind the corporation control its 
property. The officer’s power agent must sought the 
organic law the corporation, delegation authority from it, 
directly through its board directors, formally, expressed im- 
plied from habit doing business. Crump Min- 
ing Co., Grat. (48 Va.) 352, Am. Dec. 116; Hodges, Ex’r, 
Bank, Grat. (63 Va.) 60. 

powers the corporation being delegated law the board 
directors, there considerable difference among the authorities 
whether they can delegate their authority outside the ordinary busi- 
ness the corporation, such authority mortgage its property 
purchase real estate, its officers committee from its own 
number. Iowa, has been heid that committee directors au- 
thorized ‘to all acts necessary for the prosperity the society 
the intervals the meeting the board’ have not power purchase 
real estate. Tracy Gutherie County Ag. Iowa, 27; Thomp- 
son Corporations, 3954-3957. 

this connection, should noted that the Virginia statute 
requires the consent the stockholders before the property cor- 
porations mortgaged. 

the main purposes limit the powers 
its agents and vest those powers board directors who act 
jointly meeting assembled. Elliott and his wife knew that 
the law afforded their capital input this protection, and that was 
liberty discuss the purchase the real estate with his brother 
Borum without binding the Elliott Motor Corporation 
statute Virginia was impotent. had perfect right not re- 
fuse purchase this property until the proposition was submitted 
the board directors. misled one his injury standing 
upon his 

cases Meem, Haskins Mitchell Big Pocahontas 
Coal Co., 117 Va. 770, 118, and Haynes Chemical Corporation 
Staples, 133 Va. 82, 112 802, and other cited the 
trust company, involved different law from those the 
instant case. The general rule law upon which those eases were de- 

now well settled that when the usual course the business 
corporation officer has been allowed manage its affairs, his au- 


“a 
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thority represent the corporation may implied from the manner 
which has been permitted the directors transact its busi- 
ness.’ 

courts, very properly, when the agent acts the usual 
course the corporate business with apparent authority, will not per- 
mit the corporation liability plea want authority 
its agent, especially where the party misled has furnished the 
corporation with services other things. But the board directors 
must direct the business, and govern the policy and plans the cor- 


BANK’S RIGHT COMMISSION FOR BEING PREPARED 
MAKE LOAN—REASONABLENESS ATTORNEY’S FEES 


recent decision the Appellate Court Indiana, Pivot City 
Realty Co. State Savings Trust Co., 162 Rep. 27, holds these 
two propositions 

time during period two years, under which the bank 
entitled commission two per cent. for being ready not usu- 
rious though the commission and interest the loan amount more 
than the legal rate interest permissible contract. 

allowance the court $2,000 attorney’s fees note 
for $29,650 not excessive. 

this case, the Pivot City Realty Company and its officers, Edwin 
Hunt and Will Latta, entered into written agreement with the 
State Savings Trust Co., which the trust company agreed loan 
the Realty Co., during period, any sum not ex- 
ceeding $50,000. The agreement provided that the loan, when made, 
should six per cent. interest and should protected real estate 
security. also provided that the trust company should 
two per cent. per annum the $50,000 which agreed 
ready all times advance. Subsequently the trust company 
made loan $29,650 the realty company. The loan was later re- 
newed seven per cent. interest (the legal rate interest allowable 
contract Indiana eight per cent.). 

holding that this transaction was not usurious, the said: 


Pivot City Realty Company’s contention that the 
per cent. yearly commission charged appellee (the bank) the 
$50,000 provided for the written agreement was usurious not 
meritorious. the special findings the court found: 

the plaintiff (the bank) did not any time receive any in- 
terest from defendants (the realty company and its officers) either 
them way interest for the use money loaned defendants, 
herein found, which was excess the rate allowed law,’ and 
‘that money was paid contracted paid plaintiff the 
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Pivot City Realty Co. for the use the money borrowed from 
plaintiff shown these findings, excess the legal rate in- 
terest.’ 

commission thus provided for was compensate appellee 
State Savings Trust Co. for being all times prepared loan ap- 
pellant the full amount the $50,000, for the extra work making 
the renewals and accepting conveyances, and for reconveying 
appellee provided for the written agreement. The court has no- 
where found that the contract was illegal unfair between the 
parties under the 


holding that attorney’s fee $2,000 was reasonable al- 
under the the court said: 


record shows that Michael Ryan was conducting the 
who testified that was practicing attorney and was acquainted 
with the reasonable value attorney services, and, after having the 
issues the cause stated, and the amount involved, was asked what 
would reasonable fee for appellee’s attorney. Answer: 

would say that $2,500 reasonable attorney’s fee for those 
services. assuming that you are having trial, see you are 
having here, and that the questions that you have stated are being 

not action attorney recover for services 
rendered, and was not error the judgment the amount 
attorney fees, which, under the evidence, was 


NOTES HELD NOT PAYABLE FICTITIOUS PAYEE 


Section the Uniform Negotiable Instruments 
that instrument payable bearer ‘‘when payable the 
order fictitious nonexisting person, and such was known 

recent Iowa case, Schipfer Stone, 218 Rep. 568, the 
defendants were sued makers two notes payable the ‘‘order 
the Gibford Co., Gibford.’’ The notes were in- 
and transferred the and came the hands the 
plaintiff for value before maturity. 

The defendants alleged fraud procurement the notes and 
argued that the payee named the notes was fictitious 
existent which fact was unknown them the time making the 
notes. This claim was based the fact that was represented the 
defendants that the Gibford Chemical Company was corporation 
whereas was fact merely trade-name under which Gib- 
ford conducted his business. Just how the defendants figured that 
this would amount defense does not appear the opinion. 
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seems clear that, the notes were payable fictitious payee, 
they were payable bearer and could have been trans- 
ferred with without indorsement. 

holding that the notes were not payable fictitious payee 
and reversing judgment favor the defendants, the Supreme 
Court Iowa said: 


the defenses argued (but not pleaded) that the payee 
the notes, the Gibford Chemical Co., was fictitious nonexistent 
payee, and that the makers did not know, the time the execution 
said notes, that the said payee was fictitious nonexistent. 
must that appellees had the right show that the Gib- 
ford Co., through its agent, falsely and fraudulently rep- 
resented that was corporation, and, the representation al- 
leged was material, amounted fraud and would constitute good 
defense the notes any person’s hands except holder due 
course. 

question this point involves the alleged fraud the Gib- 
ford Chemical Co. and not the fictitious character the payee. 
passing, may said that the appellees (makers) neither pleaded 
that the payee was fictitious nor that they (makers) did not know that 
such was the character the payee. The defense affirmative one 
and must pleaded. Weishaar Pendleton al., Or. 190, 144 
401. 

clear that the instruments suit are not payable 
are dealing with ‘order’ paper. Section 9469, Code 1924 (section 
the Uniform Act), provides that instrument payable 
bearer ‘when payable the order fictitious nonexisting 
person, and such fact was known the person making payable.’ 
The word ‘known’ has meaning, and cannot ignored. The de- 
cision American Hominy Co. Millikin National Bank (D. 
273 550, points out the difference, legal effect, the language, 
this particular, the Uniform Negotiable Act this country and 
the British Exchange Act. opinon (page 552) said: 

writers the negotiable instruments statutes undoubtedly 
sought avoid the controversy that had developed England over 
the meaning the corresponding provision the English Bills Ex- 
change Act (Act 1882, par. subd. 3), where this language was 
used: the payee fictitious nonexisting person, the bill 
Illinois, prior the enactment the Negotiable Instrument Law, the 
Illinois Supreme Court followed the holding the Vagliano Case 
[L. 23, Div. 243] and applied it. First Nat. Bank North- 
St. Rep. after the decision the Vagliano Case, supra, 
that was appealed the House Lords, and the holding the 
lower court upon this question and the judgment were reversed. Bank 
England Vagliano Bros., (1891) App. Cas. 107; while the 
holding the Supreme Court Illinois has been superseded the 
enactment the statute and reversed later decision. 
Bartlett First National Bank, 247 490, lat- 


4 
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ter decision sustained the great weight authority’ (citing 
cases, Lan Krekle, 399). 

9469, Code 1924, makes instrument, knowingly made 
payable the order fictitious person, payable bearer, which 
the same thing the law provided that the instrument does not 
need indorsement negotiated. the express terms 
the Negotiable Instruments Act instrument payable order 
does not require indorsement. Section 9524, Code 1924. 

9520, Code 1924 (section the Uniform Act), reads: 

maker negotiable instrument making engages 
that will pay according its tenor, and admits the existence 
the payee and his then capacity indorse.’ 

section 9469 require the harmonizing the provisions with 
section 9520, Code 1924 (section 60, these two sections 
independent each other? Does section the Uniform 
sume provide for the contingencies provided for section said 
other words, does one section modify the other? This very 
question was involved the case American Hominy Co. Millikin 
National Bank, supra, and was the negative. 

claim the instant case that the makers the notes 
suit knew, the time the execution thereof, that the designated 
payee was fictitious nonexistent person. matter fact, the 
Gibford Chemical Co. was neither nonexistent fictitious. was 
trade-name under which Gibford the time was and had for 
long time been conducting the business the city Newton. Whether 
had complied with the statute relating the recording the trade- 
name not disclosed the record, but the absence any evidence 
thereon proper assume that was acting lawfully. The ap- 
pellees (makers the notes suit) intended make the notes pay- 
able the designated payee; that is, the Gibford Chemical Co. There 
question about that. The claim that the makers were induced 
execute the notes the false and fraudulent representations 
Gibford his agents, including, inter alia, that such payee 
corporated. The indorsement upon the instruments the name 
the designated payee. The makers not only intended make the 
notes payable to, but actually and intentionally delivered the same 
Gibford his representatives. With this view the im- 
material whether the payee deemed, fact, fictitious not. The 
makers did knowingly and intentionally make the notes payable the 
particular designated payee, and, under the plain reading the stat- 
ute, they engaged pay the same, admitted the existence such 
payee and the then capacity the payee indorse. There 
possible conflict between the provisions section 9469 and section 
9520. The following authorities sustain the view herein expressed: 
Robertson Banking Co. Brasfield, 202 Ala. 167, So. 651; Sea- 
board Nat. Bank Bank America, Mise. Rep. 103, 100 
740; Weishaar Pendleton supra; Lamberson Bashore, 167 
Cal. 387, 139 817; Los Angeles Inv. Co. Home Sav. Bank, 180 
Cal. 601, 182 1193; Hill MeCrow, Or. 299, 170 
306; Jordan Marsh Co. National Shawmut Bank, 201 Mass. 397, 
Parker, Utah, 290, 194 661, 1373; First Nat. Bank 
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Central City Utterback, 177 Ky. 76, 197 534, 1918B, 
838. 

Los Angeles Iny. Co. Home Sav. Bank, supra, said: 

intend pay money what they believed existent 
persons, and, this being so, the checks cannot considered made 
fictitious payees.’ 

person might execute note payable the order 
Jones, intending and believing that the note should payable 
black-haired man, but later developed that payee was red-haired 
woman. Would any one claim that the payee and that the 
maker did not engage pay said note, that the maker did not ad- 
mit the then capacity the named payee indorse? 

will observed that words ‘fictitious’ and ‘nonexistent’ are 
both used 9469. Its language clear and 
other words, make negotiable instrument executed fictitious 
person payable bearer, the fictitious character the payee must 
have been known the maker drawer the time the 
the instrument. Knowledge the part the maker drawer 
the fictitious character the payee absolutely necessary make 
the instrument payable bearer. Fictitiousness does not depend upon 
the indentification the name the payee with some existent person, 
but upon the intention the act the maker inserting 
the name. Phillips Mere. National Bank, 140 556, 
982, 584, Am. St. Rep. 596. The obviousness the rule 
makes unnecessary review the this point. See Am. Hom- 
iny Co. Millikin Nat. Bank, supra; Bartlett First Nat. Bank, 247 
490, 337; Mueller Martin Liberty Ins. Bank, 187 
Ky. 44, 218 465; Goolsby Manning (Tex Civ. App.) 270 
936; Norton City Bank Trust Co. (C. A.) 294 839; 
Grand Lodge Kansas Emp. Nat. Bank, 101 Kan. 369, 166 490; 
Snyder Corn Exchange Nat. Bank, 221 Pa. 599, 876, 128 Am. 
St. Rep. 780; Harmon Old Detroit Nat. Bank, 153 Mich. 73, 116 
617, (N. 514, 126 Am. St. Rep. 467; State 
Clausmeier, 154 Ind. 599, 541, Ed. 73, Am. St. Rep. 
511; Kramer Gardner, 104 Minn. 370 116 925, 
(N. 8.) 499. 

view expressed the instant opinion harmonizes with our 
holding MeCornack ux. Central State Bank, 203 Towa, 833, 
195 Towa, 191 880, although may said that the 
latter case the reasoning does not all 


LIBERTY BONDS DEPOSITED WITH BANK FOR SAFE 
KEEPING NOT PROTECTED GUARANTY FUND 


Where Liberty Bonds, placed safe deposit box for safe keep- 
ing, are converted the officers the bank, the loss will not pro- 
tected the guaranty fund upon the bank’s failure. This was held 
the State rel Spillman, Attorney General, Clinton 


674 THE BANKING LAW JOURNAL 


State Bank (Tausan, Claimant), 218 Rep. 389, recently de- 
cided the Supreme Court Nebraska. 

this case appeared that the claimant had deposited safe 
deposit box the bank Liberty Bonds the value 
out the claimant’s knowledge, the officers the bank the 
bonds, sold them and converted the proceeds. Upon the failure the 
bank the receiver admitted liability but asked that the claim not 
allowed preferred payable from the depositors’ guaranty fund 
and that payment the claim withheld apply the 
liability stockhoder. 

The trial court held that the claim was entitled preference 
and payable from the depositors’ guaranty fund. the 
lower court and holding that the claim was not entitled 
ence the Supreme Court wrote part follows: 


case ruled the decisions this court State Clin- 
ton State Bank, 218 95, State Farmers’ Bank Page, 110 
Neb. 676, 194 865, and State Atlas Bank Neligh, 114 Neb. 
650, 209 334. State Clinton State Bank, supra, was held: 

certain Liberty bonds were purchased bank for 
customer, but were never delivered the customer, being left with 
the bank for safe-keeping, and were subsequently the bank 
without consent the customer, neither the bonds nor their proceeds 
constituted deposit within the protection the state guaranty 
fund.’ 

the instant case, the bonds were placed claimant’s safety 
deposit box within the bank. Without his knowledge consent, the 
officials the bank abstracted the bonds and sold and converted the 
proceeds. There never was any intention make general deposit 
the bank; the transaction does not constitute the owner the 
bonds depositor, within the protection the depositors’ guaranty 
fund. The court erred holding that claimant was entitled 
preference that part his claim based upon the conversion the 
Liberty bonds. That part the claim should have been allowed only 
general 

judgment the district court, far relates the 
claim based upon the deposit open account affirmed. 
far relates the claim based upon the conversion Liberty 
bonds, the judgment reversed, and the cause remanded, with 
tions enter decree allowing the latter item general claim only 
and not entitled preference.’’ 


q 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK LIABLE PAYING CHECK 
UNAUTHORIZED INDORSEMENT 


Atkinson Bank Nashville, Supreme Court Arkansas, 
Rep. (2d) 545 


The fact that agent authorized make 
checks for his principal does not authorize him indorse and 
checks which receives. Where agent, without authority, in- 
dorses check payable the order his principal and collects 
the proceeds, the bank will liable for the amount the drawer 
the The fact that the principal had authorized the agent 
indorse and checks another bank immaterial. 

this case the plaintiff drew check the defendant bank 
payable the order Parker Brothers and delivered Wil- 
liam Chamblin, agent the employ Parker Brothers. The 
agent indorsed the check ‘‘Parker Bros., Wm. Chamblin’’ and 
it. The plaintiff sued the defendant bank for the amount 
the check. the trial the court permitted the defendant bank 
introduce testimony the effect that Parker Brothers author- 
ized another bank cash checks payable Parker Brothers upon 
Chamblin’s indorsement and gave judgment favor the defen- 
ant bank dismissing the plaintiff’s complaint. The plaintiff ap- 
pealed and the appeal the court held that the testimony re- 
ferred should not have been admitted. The judgment the 
lower court was, therefore, reversed and the matter was sent back 
the lower court for new trial. 


Action Atkinson against the Bank Nashville. From 
judgment dismissal plaintiff appeals. Reversed and remanded. 

Jas. MeConnell, Nashville, for appellant. 

Sain, Nashville, for appellee. 

HUMPHREY, J.—This appeal from judgment rendered 
the court Howard County, dismissing the complaint 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 429. 
675 
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appellant. The questions involved the appeal are whether certain 
evidence was improperly admitted the trial court, and whether the 
testimony sufficient support the verdict and consequent judg- 
ment. The sole issue the case was whether William Chamblin was 
authorized indorse and collect from appellee check for $150, pay- 
able the order Parker Bros., drawn appellant, pay for fruit 
trees ordered appellant from Parker Bros., through sales 
agent, William Chamblin. The written order for the trees was given 
Chamblin the day September, 1925. The order contained 
provision that should not become binding contract, unless and un- 
til Parker Bros. was never delivered Chamblin 
Parker Bros.; the order was never filled. the 8th 
day September, 1925, Chamblin induced appellant pay for the 
trees advance offering him discount the contract price. 
Plaintiff gave the check question payment the trees. The 
check was William Chamblin and used him personally. 
The check and indorsement thereon follows: 


Ark., 9/8/25. No.— 
Nashville: Pay the order Parker Bros. $150.00, one 


hundred and fifty dollars. 
Atkinson. 


The record discloses without dispute that for several years just 
prior the transaction William Chamblin was the general agent 
Parker Bros., the vicinity Nashville, Howard County, take 
orders for fruit trees and other nursery stock for Parker Bros., who 
were the nursery business Washington County, and collect for 
the nursery stock money checks; but there entire absence 
testimony show that had authority from Parker Bros. in- 
dorse and cash checks made payable them for the nursery stock the 
time the check question was Bell’s testimony tended show 
that Parker Bros. authorized the Farmers’ Bank Trust Co. Nash- 
ville checks given Parker Bros. nursery 
stock upon William Chamblin’s indorsement, while Chamblin 
ness with that bank and before commenced doing 
appellee bank. not think Bell’s testimony admissible 
endeavor show that such authority was conferred upon appellee 
bank, that Parker Bros. authorized Chamblin indorse checks 
made payable them for nursery stock. 

The law applicable cases this character was clearly stated 
two well-considered cases, one decided recently, and the other several 
years ago, this court follows: 
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that agent [is] authorized make collections 
checks well money does not enlarge his authority endorse 
checks taken the name his First Na- 
tional Bank Fort Smith, 137 Ark. 251, 208 309; Wayne Tank 
Pump Co. Bank Eureka Springs, 172 Ark. 775, 290 370. 


George Parker testified positively that his firm never gave au- 
thority William Chamblin indorse and cash checks payable 
them which received orders for nursery stock. Appellant and 
his son-in-law, Hale, testified that, when they approached 
Hill, cashier appellee bank, ascertain the bank’s authority for 
having the check, Hill told them that just assumed the au- 
thority. Hill did not deny making this statement them. 

Quite number the acts Chamblin behalf Parker Bros. 
were introduced evidence relative business transactions with other 
parties; but was not shown that Parker Bros. knew the trans- 
actions, that they subsequently found out about them and ratified 
same. None his acts were admissible evidence, unless traced 
the knowledge Parker Bros. All such evidence should have been 
ruled out the court. 

the admission Bell’s testimony, and the trans- 
actions referred with other parties, which were not traced the 
knowledge Parker Bros., the judgment reversed, and the cause 
remanded for new trial. 


CHECK FOR GAMBLING DEBT CANNOT 
ENFORCED 


Thuna Wolf, New York Supreme Court, 228 Supp. 658 


cheek drawn Florida New York bank and delivered 
payee the state New York. 


Appeal from City Court New York, Bronx County. 

Action Max Thuna against Michael From 
ment the City Court (130 Mise. Rep. 306, 765), di- 
rected favor plaintiff for $711.86, after special finding 
the jury, defendant appeals. Reversed, and judgment for 
defendant. 


NOTE—For similar decisions see Law Journal Digest (Third 
Edition) 291. 
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Henry Coleman, New York City, for appellant. 
Charles Stein, New York City, for respondent. 


BIJUR, suit check drawn the Lawyers’ Trust 
Company Brooklyn for $600, payable through the New York 
Clearing House. Payment was stopped the drawer. The check 
was drawn Florida. Two questions were left the jury: 


the check for $600 given defendant plaintiff for 
gambling debt?’’ and ‘‘Was the check for $600 given defendant 
plaintiff for loan $220 and (as claimed plaintiff). 


the first question, the jury answered ‘‘Yes,’’ and the second 

Defendant testified that the plaintiff refused permit him and 
another player look the cards after both had accused the plain- 
tiff cheating them. The court declined submit the jury the 
question whether the game was dishonest, holding matter law 
that this testimony was insufficient permit that inference. The 
refusal leave this the jury itself constituted reversible error. 
Gray Kaufman Dairy Ice Cream Co. 162 388, 398, 
903, 580, Am. St. Rep. 327. Defendant also testi- 
fied number other facts confirming the conclusions that plain- 
tiff recognized the irregularity the debt. Under such 
the inference justifiable that there was something wrong with the 
game. Moreover, all the facts demonstrate that was not, the 
learned judge below his opinion terms it, friendly family 
game poker. 

Had plaintiff sued the contract rather than the check, 
might perhaps have been presumed that such gambling debt valid 
Florida, and argument might made that could enforced 
the courts this state. Commonwealth Kentucky Bassford, 
Denio, 340. The discussions the cases follow the English law 
laid down Saxby Fulton, [1909] (C. A.) 208. But 
653, Ann. Cas. 851, and Flagg Baldwin, Eq. 
219, Am. Rep. 308. 

But that question need not now answered. Plaintiff chose 
sue the check. This check was executory contract, its terms, 
performed Brooklyn. All matters connected with 
formance are regulated the laws the place where the contract 
its terms performed. Union Nat. Bank Chieago Chap- 
614. The law seems well settled that there can recovery 


q 
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checks bills exchange founded consideration that 
illegal the place performance. Commonwealth Kentucky 
Bassford, supra; Moulis Owen [1907], 746; Dicey, Conflict 
Laws (4th Ed.) 594; Minor, Conflict Laws, 176. 

follows that the judgment must reversed, with costs, and 
judgment directed favor defendant, with costs. 


DETACHMENT NOTE FROM CONTRACT 
RENDERS NOTE VOID 


Citizens’ Nat. Bank Abilene Campbell, Court Civil Appeals 
Texas, Rep. (2d) 799 


Where note and are included one paper, the two 
being separated perforated line, and the note detached and 
transferred, void even the hands holder due course. 

124 the Uniform Negotiable Instruments Act, pro- 
viding that ‘‘when instrument has been materially altered and 
the hands holder due course, not party the altera- 
tion, may payment thereof according its original 
tenor,’’ does not apply since the original document here involved 
was sense negotiable instrument. 


Suit the Citizens’ National Bank against 
Campbell. Judgment for defendant, and plaintiff appeals. Affirmed. 

Davidson Hickman, Abilene, for appellant. 

Scarborough Wilson, Abilene, for appellee. 


J.—The Citizens’ National Bank Abilene 
brought this suit against Campbell recover upon the follow- 
ing note: 


October 1926. 

value received promise pay the United Pub- 
licity Co. order two hundred eight no/100 dollars ($208.00) 
twelve (12) payments seventeen 34/100 dollars, ($17.34) each, 
and said payments made intervals days each from date. 
All payments are due and payable default any installment. 
Name [Signed] Packard Westex Motor Co., Camp- 
bell; Address, Abilene, Texas. 

Abilene, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
68. 
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Judgment was for defendant, from which plaintiff appeals. The 
parties will designated plaintiff and defendant the court 
below. 

the allegations its petition, plaintiff was the owner 
the note due assignment from the United Publicity Company, 
and under such constitute bona fide pur- 
chaser for value, plaintiff can claim the benefit that principle. 
The defendant answered properly verified plea non est 
and alleged the real facts that entered into 
writing with the United Publicity Company operate advertise- 
ment for defendant, for which the defendant agreed pay $17.34 per 
month the amount the several installments provided the note) 
that the obligation pay was conditioned upon the actual operation 
the advertisement; and that said United Publicity Company had 
breached its contract, and failed render the services contracted 
performed, reason which the defendant owed nothing. 

The evidence shows that defendant executed contract reading 
follows: 


Publicity Company. (In handwriting:) 320 19th 
Street, St. Louis, Mo. Only automobile show during life this 
agreement. Ben Original Advertising Contract, Signed 
Ben Hirsch, Date September 1926. 

are hereby authorized place one advertisement the dial 
the Kei-Lae Advertising Clock installed (or) located the 
roof Griffith Furniture Company, 1029 2nd St., Abilene, Tex. 
This contract for period twelve months from the date the 
first display the advertisement. consideration the services 
rendered hereunder, (or) agree pay you the sum $17.34 
per month until $208.00 paid. 

agree keep the clock mentioned herein operating regularly 
and good order during the life this contract. If, for any reason, 
the exhibition the advertisement should interrupted, the adver- 
tising will extended for such interrupted service, and case 
shall interruption constitute breach this agreement. 

are understandings, agreements, representations, 
warranties, expressed implied, not specified herein. 

contracts subjeet approval home office. 

writing:) slides will furnished. 

October 1926. 

value received promise pay the United Pub- 
licity Company order two hundred eight no/100 dollars, ($208.00) 
twelve (12) payments seventeen 34/100 dollars, ($17.34) each, 
and said payments made intervals days from date. All 
payments are due and payable default any installment. 0756. 
Name [Signed] Packard Westex Motor Co., Campbell, Ad- 
dress, Abilene, Texas. 

Abilene, 


Be 
| 
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The trial found that the note sued was part the con- 
set out above, separated thinly perforated line, and that 
same had been detached from the rest the contract before the note 
was assigned appellant; that defendant did not know the note was 
detached; that there was agreement that should be; 
and that there was failure consideration for the note and breach 
the obligations the United Publicity Company said advertis- 
ing contract. 

The court found all facts constitute appellant 
nocent purchaser for value the note, plaintiff could claim the pro- 
tection that principle, but concluded that there was such material 
alteration brought about detaching the note from the other part 
the rendered the note void, even though plaintiff was 
bona fide holder due course. The trial court also concluded that 
failure consideration for the note was shown preclude re- 
covery the part plaintiff that ground. 

find unnecessary determine the validity the judgment 
far same may based upon the court’s finding failure 

The defendant signed but one contract. The contract signed im- 
posed upon the United Publicity Company the duty certain 
things and perform certain services. For instance that company was 
under obligation ‘‘place one advertisement the Kei-Lae Adver- 
tising Clock,’’ installed provided the contract, and was under 
duty the clock operating regularly and good order during 
the the contract. For the United Publicity Company re- 
cover anything upon this contract would have 
ordinarily plead and prove the performance those obliga- 
tions which the contract imposed. Any assignee the contract would, 
course, have the same burden pleading and proof. suit upon 
such contract, general denial defendant would have 
cient impose upon plaintiff the burden showing performance. 
The penalty the failure discharge this burden would naturally 
result recovery. 

But the note sued upon entirely different contract. Treated 
itself entire contract, the rights the parties thereto are 
trolled very different rules law. suit upon note, gen- 
eral denial tenders issue bar recovery thereon 
The plaintiff under burden showing performance any 
the obligations which was the consideration for the promises em- 
bodied the terms the note sought would 
conceive more certainly material alteration written 
contract than that brought about detaching the part sued upon 


the form note. There identity whatever the contract 


q 
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which plaintiff signed and that upon which sought held 
liable this case. citation authorities support this view 
perhaps wholly unnecessary. The following may mentioned: 
Metropolitan National Bank Vanderpool (Tex. Civ App.) 192 
589; Commercial Seeurity Co. Hull (Tex. Civ. App.) 212 
986; State Bank Williams (Tex. Civ. App.) 277 773; Spencer 
Tripplett (Tex. Civ. App.) 184 712; Landon Haleomb 
(Tex. Civ. App.) 1098. 

The contract which defendant executed was sense 
able instrument. From this results that 124, art. 5939, 
Vernon’s Annotated Texas Statutes 1925, has application. 
immaterial that the alteration gave otherwise nonnegotiable in- 
strument the form and semblance negotiability. 

The judgment the trial court affirmed. 


DEMAND FOR PAYMENT NOT REQUIRED 
HOLD INDORSERS WAIVING 
PRESENTMENT 


Morrison Frantz, Supreme Court Appeals West Virginia, 
141 Rep. 394 


Where the indorsers note payable demand expressly 
presentment, protest, and notice dishonor the face 
the note, the holder need not present the note the place pay- 
ment and demand payment order hold the indorsers liable 
thereon. may maintain suit the note without having pre- 
sented the place payment, without having had protested 
for and without having had notices dishonor sent 
the indorsers. 


Action Morrison against Frantz, John Farr, and 
Lilly, defended the last two defendants. The trial court’s 
ruling rejecting plea defendants plaintiff’s demurrer thereto 
was certified for review. Ruling affirmed. 

Simms Staker, Huntington, for plaintiff. 

Via, Hardwick Quinlan and McClure Winters, all Hunt- 
ington, for defendants Farr and Lilly. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §§ 1086, 1090. 
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LIVELY, J.—Plaintiff Morrison sued defendants, Frantz, 
John Farr, and Lilly, promissory negotiable note no- 
tice motion for judgment made court May 27, 1927. 
The note follows: 


Va., April 14, 1919. 
demand, after date for value received promise pay the 
order Morrison five thousand dollars, negotiable and payable 
the American Bank Trust Company Huntington, Va. The 
makers and endorsers this note hereby waive presentment, protest 
and notice dishonor. 


(Signed) Frantz.’’ 


the back the note are the words: ‘‘Indorsed, Lilly, 
John Farr,’’ followed notations payment interest fol- 
lows: 


paid April 14, 1920, $300.00; Int. paid April 14, 1921, 
$300.00; Int. paid April 14, 1922; Int. paid April 14, 


Frantz made defense the suit. Lilly and Farr ap- 
peared, pleaded the general issue, and tendered two special pleas. 
Plea No. was allowed filed, which issue was joined, but plea 
No. was rejected. The ruling the court rejecting plea No. 
demurrer plaintiff thereto was certified this court for review, 
upon the joint application the parties. The notice motion copied 
the above note, and alleged that the waiver protest, presentment, 
and notices protest the face the note was part the con- 
tract agreed the maker and indorsers, and therefore was not 
necessary for plaintiff present the note for payment, nor protest 
same, nor give notices dishonor order bind the indorsers. 
Plea set the fact that demand for payment was made 
within reasonable time after the execution the note either upon 
the maker indorsers, for the eight years (the time between the date 
note and time when suit was begun) was not 
which payment should demanded. Plaintiff contended that pre- 
sentment for payment the same demand for payment, and that 
defendants had waived presentment for payment, and demand for 
payment was necessary within the period limitation the right 
maintain suit. Thus the controlling question the the 
trial court’s ruling was clearly presented. 

tinuing security, and not necessary present for payment 
the next day, but, general rule the States, presentment for pay- 
ment must speedily made hold the indorsers. Daniel, 
Neg. Insts. (6th Ed.) 606. However, our statute (chapter 98A, 7], 
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Code) provides that, the instrument payable demand, present- 
ment must made within reasonable time after due; and 
very generally held that what time’’ depends upon the 
nature the instrument, the usage trade with respect such in- 
strument, and the facts the particular case. Uniform Laws Anno. 
529, 193, and section 71; Davis National Bank Kight, Va. 
319, 482. The rejected plea avers that eight this 
case unreasonable delay making demand for payment the 
$5,000 note. Plaintiff counters saying that presentment 
ment was expressly waived the face the note the maker and 
indorsers. Chapter 98A, 82, Code. Defendants say there dis- 
between ‘‘presentment’’ and ‘‘demand for What 
within the meaning the Negotiable Instruments 
Law? What the purpose presenting the note the maker 
the bank where payable? Presentment the law merchant the 
production bill exchange promissory note the party 
whom the former drawn for his the person bound 
pay either, for payment. Century Ed. Bouvier’s Law 970; 
Rawles’ Bouvier’s Law Die. (3d. Ed.) 2674; Black’s Law Die. (2d. 
Ed.) the instrument has been executed and the parties 
bound thereby, presentment means presentment for payment, dis- 
tinguished from presentment for which must 
fore the instrument Nat. Bank Whitmore, 177 397, 
The express waiver the face the note here 
sued on, waiving protest, and notices 
presentment for payment. could have other mean- 
ing. The purpose presentment for payment for protest 
tice dishonor, paid order bind the indorsers. The usual 
certificate protest recites that the protested instrument was duly 
presented and payment thereon demanded, and payment refused, giv- 
ing the reason. The heading under which ‘‘presentment’’ 
ered that excellent work, L., ‘‘presentment for 
ment statute, the heading article 1833, Code 1923, and 
section that chapter. The effect express waiver 
dorser, presentment and notice nonpayment, that his obliga- 
tion for the payment the note and absolute, 
and the holder entitled bring suit immediately after maturity. 
Bryden 145 Wis. 478, 130 527; Holmes 
108 Kan. 227, 194 639; Owensboro Savings Bank Haynes, 143 
Ky. 534, 1004; Atkins Dixie Fair Co., 135 La. 622, 
So. 762. Numerous other prior these modern ones 
cited. The law too well settled admit question. See 
Story Notes (7th Ed.) 148, 199. Defendants Lilly and Farr 


' 
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are indorsers under section 63, 98A, Code, the Uniform Negotiable 
Instrument Law. They designate themselves such the back 
the note using the word Some the courts have 
gone far hold that waiver indorser before 
maturity dispenses with demand and notice dishonor. Bank 
Falkenhan, Cal. 141, 866; Fitch Citizens’ Nat. Bank, 
Ind. 211; Carpenter Reynolds, Miss. 807; Anderson, 
Mo. 91; Annville Nat. Bank Kettering, 106 Pa. 531, Am. Rep. 
536; Bank Kimball, Ga. 753; Cooke Pomeroy, Conn. 466, 
935. 

There was error the action the court sustaining the de- 
murrer defendants’ plea No. and answer the question 

Ruling affirmed. 


DEPOSIT MAY NOT SET OFF AGAINST 
STOCKHOLDERS’ LIABILITY 


Austin, Banking Commissioner, Cochran, Court Civil Appeals 
Texas, Rep. (2d) 1015 


The defendant was the owner ten shares stock the 
par value $100 each, bank operating under the Texas 
Guaranty Fund Law. The bank became insolvent and was turned 
over the State Banking Commissioner for liquidation. The 
commissioner levied assessment against each stockholder 
amount equal the par value his stock. action brought 
the commissioner enforce this assessment against the defend- 
ant, the latter contended that was entitled set off against the 
assessment his deposit the bank amounting $1233.40. 
argued that had this right under 455 the Texas Revised 
Statutes 1925, which provides that stockholders who are de- 
positors insolvent bank shall protected only that 
portion their deposits over and above their liability 
holders. was held that the effect this statute was protect 
only that part the defendant’s deposit which was 
the stockholders’ liability, and entitle him participate the 
guaranty fund only the extent such excess. was gen- 
eral creditor the bank the sum $1,000, which was the 
amount the par value the stock, and could not per- 
mitted set off this sum against the stockholders’ liability, for 
the reason that were permitted this would given 
preference over the other general creditors the bank. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1185. 


7 
q 


686 THE BANKING LAW JOURNAL 


sequently was held that the defendant was liable for the full 
amount the assessment. 


Action Charles Austin, Banking Commissioner, against 
Cochran. Judgment for defendant, and plaintiff appeals. Reversed, 
and judgment rendered for plaintiff. 

See, also, (2d) 1017. 

Jno. Goodwin and Brady, both Austin, and Jas. 
Hubbard, Belton, for appellant. 

Curtis, Belton, for appellee. 


BAUGH, J.—Only one question presented this appeal; i.e.: 
Can stockholder insolvent bank, which has been taken over 
the state banking commissioner, set off the amount his deposit 
such bank against 100 per cent. assessment made against him 
said commissioner under the Constitution and laws this state? 

The agreed involved our inquiry are follows: 
Cochran owned shares stock, the par value $100 each, 
the First State Bank Belton, banking corporation with 
stock $25,000, operating under the state Guaranty Fund Law. 
January 1927, said bank being then insolvent, its board directors 
closed its doors and turned over the state banking commissioner 
for liquidation. Thereafter, January 11, 1927, under 
sions article 16, 16, the Constitution Texas, and articles 455 
and 535, 1925, said commissioner levied assessment against 
each stockholder said bank amount equal the par value 
his stock. Upon Cochran’s refusal pay same, this suit was brought 
the banking commissioner enforce payment thereof. Cochran 
defended the ground that the time said bank was for 
liquidation had deposit therein the sum $1,233.40, none 
which had ever been paid him, and that under the provisions 
article 455, 1925, was entitled set off his deposit over against 
the commissioner’s assessment against him. The case was tried 
the court without jury and judgment rendered favor Cochran, 
from which the banking commissioner has appealed. 

Article 455, 1925, reads follows: 


commissioner may, necessary pay the debts such 
bank, the individual liability the stockholders. Stockholders 
who are depositors insolvent bank shall protected the 
provisions this chapter only that portion their deposits over 
and above the liability stockholders under the 


Appellee contends that this article, necessary implication, au- 
thorizes and provides for just such set-off asserted him this 
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case. not construe it. Two classes deposits are recognized 
and provided for under the Guaranty Fund Law: Protected de- 
posits, noninterest-bearing deposits (article 446, 
1925; and (2) deposits not protected (article 447), de- 
posits, interest-bearing deposits, public funds, ete. But for the pro- 
visions article 455 all appellee’s deposit $1,233.40 would have 
been protected by, and payable out of, the guaranty fund. Said 
article, however, limits the stockholder’s protection under that fund 
the excess his deposit over the amount his stock, and 
effect places amount equaling the par value said stock the un- 
protected deposits. The relation debtor and between him 
and the bank unchanged, but part only his deposit 
protected and entitled participate the guaranty fund. the 
other portion, $1,000, the amount the par value his stock, 
becomes general creditor the bank and must treated such. 
And such not entitled set off the bank’s debt 
him against his stockholder. This liability fixed the 
Constitution itself (article 16, 16), and makes the stockholder 
sonally liable for all debts such corporate body.’’ ours.) 
And the fund created from assessments the commissioner 
pursuant thereto becomes trust fund for the use and benefit all 
the corporation. MeWhirter First State Bank (Tex. 
Civ. App.) 182 682, writ error refused; Austin Fleming 
(Tex. Civ. App.) 290 839. Such assessment the banking 
commissioner cannot made until after the liquidation the bank 
has begun, and any attempted payment thereof, any agreement 
pay, made prior the time such assessment made not binding. 
Chapman Hooper (Tex. Civ. App.) 261 166; Austin Flem- 
ing, supra, and authorities therein cited. 

also now settled that the guaranty fund itself, out which 
the protected depositors are paid, becomes the bank and 
entitled reimbursement out the assessments collected from the 
stockholders. Knollenberg Chapman (Tex. Civ. App.) 258 
writ error refused. 

Having thus become general creditor, unprotected depositor, 
the extent $1,000 his deposit, Cochran was not, think, en- 
titled any preference over other creditors. Such would the ef- 
fect permitting him offset the bank’s debt him against the 
commissioner’s assessment. The general rule that such set-off 
rule also followed the federal courts. Williams Rose (D. C.) 
218 901; Wingate (C. A.) 241. The reason 
for such rule very clearly stated the Cireuit Court Appeals 
the case last follows: 


» 
7 
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fund thus provided for, the event the liquidation and 
winding the affairs the bank, equal amount the face 
value the stock, and imposed for the express purpose making 
good the contracts, debts, and engagements the association, mani- 
festly trust fund, pro rata share which all creditors are 
equally and equitably entitled. Obviously, permit holder stock 
such bank offset against assessment for the additional lia- 
bility thus imposed upon him such holder the amount his de- 
posits the bank, respect which more entitled than any 
other would be, effect, make him preferred creditor. 
the amount his deposits should equal the par value his stock, 
the allowance such offset would be, pay him full 
the amount his deposits; and, his deposits are less than the par 
value his stock, the effect would pay him full the extent, 
whereas the other depositors may receive little nothing. Such was 
not the intention Congress imposing, did, section 5151 
the Revised Statutes, upon the shareholders every national banking 
association, addition the amount invested such shares, lia- 
bility for all contracts, debts, and engagements such association 
the extent the amount their stock therein, the par value there- 
of. the contrary, the purpose was, has been said, provide 
fund which all should entitled look upon equal terms, 
and which, the event disaster, all creditors, without preference 
any, should entitled share pro 


true that national banks guaranty fund exists, but 
the instant case the state guaranty fund sense affects the ap- 
pellee’s asserted right set-off. The acts our Legislature 
originally passed, vesting the banking commissioner power en- 
force against stockholders the liability fixed the Constitution and 
our statutes, were copied largely from the National Banking 
and the construction placed that act the United States Supreme 
Court was adopted part the state law. Collier Smith (Tex. 
Civ. App.) 169 1111; Houston, ete., Bank Chapman (Tex. 
Civ. App.) 263 933 (writ error refused), and authorities there 
cited; Pool Chapman (Tex. Civ. App. 271 428. have not 
found any case where the United States Supreme Court has passed 
directly upon the question here involved, but inferior federal courts 
have, above noted, and are accord with the general rule other 
states. 

have concluded, therefore, that Cochran’s deposit made him 
only general creditor the bank the extent the par value 
his stock, and that should required pay the banking com- 
missioner the full amount the assessment against him for the use 
and benefit all general creditors alike, and share with them what- 
ever loss may accrue, any, from the failure the assets such 
bank, including assessments, pay all its liabilities. 


q 
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The judgment the trial court reversed, and judgment here 
rendered favor appellant against appellee for the full amount 
the assessment made. 

Reversed and rendered. 


GIFT BANK ACCOUNT INVALID BECAUSE 
PASSBOOK NOT DELIVERED DONEE 


Sieracki’s New York Surrogate’s Court, 229 
Supp. 247 


The statement the owner bank deposit that wanted 
his daughter have the deposit when died, the absence 
delivery the passbook the daughter, does not constitute 
valid gift. 


Application Victoria Sieracki, administratrix the estate 
Valentine Sieracki, also known Walenty Sieracki, deceased, dis- 
cover certain property deceased, claimed withheld Mary 
Blaszezak. Application granted. 

Thomas Lee, Niagara Falls Greenwald, 
counsel), for administratrix. 

Tuttle, Rice Stockwell, Niagara Falls (Sigismund Lopacki, 
Niagara Falls, counsel), for contestants. 


GOLD, proceeding compel Mary Blaszezak de- 
liver certain bank book Victoria Sieracki, administratrix 
the estate Valentine Sieracki, also known Walenty Sieracki, under 
the provisions sections 205 and 206 the Surrogate’s Court Act. 
claimed said Mary Blaszezak that the bank book and fund 
the bank belongs her reason gift causa mortis the de- 

order determine whether not was such gift, exami- 
nation the testimony necessary. The testimony one Rosie 
Jakielek relied upon establish the gift. Her answers ques- 
tions propounded seem quite uniform. When asked about de- 
cedent’s conversations with reference the bank book, she testified 
one that said: ‘‘In ease should die, all that [in- 
cluding the bank book] goes Again she testified 


similar decisions see Banking Law Journal Digest (Third 
Edition) 465. 
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decedent told her: ‘‘If was dying, would give all that his 
Again she claimed said ‘‘he would give that book 
his daughter case was dying,’’ and again, ‘‘In ease die, 
everything should daughter, the book and everything that 
belongs me.’’ claimed the daughter that this constituted 
gift causa mortis. 

not agree with this view. There was delivery the bank 
book and fund, either active one which would 
necesary order establish such gift. The intention the decedent 
seems clear. his death wanted his daughter have the 
bank book. How well-meaning his intentions were with reference 
his daughter, did nothing that would give any legal effect his 
intentions. even retained possession said book and the 
time his death. 


gift, whether inter vivos mortis, the 
property must actually delivered and the donor must surrender the 
possession and dominion thereof the donee.’’ Ridden Thrall, 125 

constitute valid gift there must have been the intent give 
and delivery the thing. The evidence must show that the donor 
intended divest herself the possession her property, 
should with any other intention purpose.’’ Matter 


The decedent did act which would constitute gift causa mortis, 
and the prayer the petition for the delivery the bank book 
her granted. 

Let decree entered accordingly. 


BANK RECEIVING CHECK FOR LESS THAN 
AMOUNT CLAIMED DUE NOTE 


First State Bank Panhandle Knapp, Court Civil Appeals 
Texas, Rep. (2d) 468 


Where there dispute between bank and the parties liable 
note held the bank the amount due the note and 
the bank accepts, even under protest, check for less than the 
amount which claims due, the bank will not thereafter 
permitted recover any further amount. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1033. 


THE BANKING LAW JOURNAL 691 


Suit the First State Bank Panhandle against Knapp 
and another. From judgment for defendants, plaintiff appeals. 
firmed. 

James Spiller and Frank Murray, both Panhandle, for ‘ap- 
pellant. 

Smith and Shirley, both Panhandle, for appellees. 


HALL, J.—The appellant bank sued Knapp and 
Metealf upon note the sum $2,335.88, upon which 
payments had been made, reducing the principal $195.50, exclusive 
interest and attorney’s fees. The defendants answered, alleging 
payment full the note, and further alleging that they had .paid 
more than $50 excess the amount due, for which they asked 
judgment. They also pleaded defense accord and satisfaction. 
The court submitted the issues jury. The jury answered only the 
first issue, which, together with the answer, follows: 


September 21, 1925, there did not remain due and was not 
unpaid the note sued upon any amount excess 


From judgment accordance with this verdict, the plaintiff 
bank has appealed. Several propositions are urged the brief, which 
will not necessary for consider detail. appears that 
the defendants made certain payments the note out the proceeds 
the sale their wheat crop, and the 21st day September, 
1925, Metealf tendered the bank his check the sum $1,684.21 
full payment the note. 

The testimony the cashier the bank showed that there was 
dispute between the bank and with reference the 
amount due, which the defendants insisted that they had paid $218 
more than the upon the note showed they were entitled 
have. There was involved the controversy the further sum 
$35.50, expenses sale certain property which had been made 
the firm. From the check tendered the bank deducted 
$340.61 interest, $35.50 expenses the sale, and the note 
with the $1,308.10. When the parties failed reach 
agreement, and Knapp left the bank, and the same time 
left the check $1,684.21 with cashier. wrote upon the check 
settlement, because the bank insisted that the defendants were not en- 
titled the for $218. 

testified substance that the bank never gave him credit 
for all the wheat money; that $218 more had been paid than had 
been credited upon the note; that, when gave the check the 
cashier, the latter said would not accept payment full; and 
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that wanted the payments full erased. ‘‘I told him that could 
erase wanted to, but that was giving him payment 
full, and that was all that the bank would ever get. The 
plaintiff bank cashed the check. The cashier told would give 
for the $218, would renew the note.’’ 

Knapp testified that was present when and the cashier 
were trying settle, and that Metcalf told the cashier that was 
giving the check payment full, and, that overpaid it, and that 
heard the tell Metealf different occasions that the bank 
would give him for the $218 then dispute would renew 
the note; that Metealf claimed that had paid the note full, and 
the claimed there was balance due. 

Having accepted the check, even under protest, after being told 
Metealf that was given full payment all sums due the 
note, and having thereafter cashed the check the drawee bank, there 
has been and satisfaction, and the bank was not entitled 
recover. Buford Inge Construction Co. (Tex. Civ. App.) 279 
513; Simms Oil Co. American Ref. Co. (Tex. Com. App.) 288 
163; Clopton Caldwell County (Tex. Civ. App.) 187 
400; Early-Foster Co. Klump Co. (Tex. Civ App.) 229 
1015. 

The judgment affirmed. 


ACCOMMODATION MAKER HELD LIABLE 
NOTE 


Rosendale State Bank Holland, Supreme Court Wisconsin, 
217 Rep. 645 


The plaintiff bank loaned Frank Holland the sum $1,700, 
and received from Holland note signed himself and William 
Holland. William Holland was accommodation maker and this 
fact was known the bank. When the note due Frank 
Holland delivered the bank renewal note, signed himself, 
which had forged the signature William Holland. The 
original note was stamped paid and delivered Frank Holland. 
Thereafter the bank accepted renewal notes which the signature 
William Holland was forged. When the forgeries were dis- 
eovered the bank procured the original note from Frank Holland 
and brought suit it. was held that William Holland was 


similar decisions see Banking Law Journal Digest (Third 
Edition) 42, 50, 1108. 
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liable the note even though was 
that William Holland, being liable joint maker, was not 
the position surety and was not discharged the extension 
time granted the bank; that William Holland’s liability 
the note was not discharged when the note was stamped paid and 
returned Frank Holland, the acceptance renewal note 
does not discharge the original obligation but merely 
the original obligation unless appears that the parties have agreed 
the destruction the old obligation and the new 
one. 


Appeal from judgment the Court for Fond Lae 
County; Chester Fowler, Judge. 

Action begun September 24, 1926, the Rosendale State Bank 
against Frank Holland and William Holland recover upon note. 
William Holland appeals from judgment against both defendants 
entered January 1927. 

October 1919, Frank Holland borrowed $1,700 the plaintiff 
bank, and gave note signed himself and William Holland. The 
bank knew that William Holland was accommodation maker. When 
the note due, Frank Holland produced renewal note signed 
himself, which had forged the signature William Holland. 
The original note was stamped and delivered Frank Hol- 
land. The bank several renewal notes, with knowledge 
the fact that the name William Holland had been forged all 
these renewal notes. When these forgeries were discovered, the 
bank procured the original note from Frank Holland, brought suit 
upon it, and recovered judgment. 

counsel), for appellant. 

Williams Foster, Fond Lae, for respondent. 


STEVENS, J.—‘‘The appellant was liable maker the plaintiff 
notwithstanding was only party.’’ Schoenwet- 
ter Schoenwetter, 164 Wis. 131, 135, 159 737, 738. Appellant 
was person primarily liable because joint maker was, the 
terms the note, absolutely required pay the same. Section 116.01 
the Statutes. Being person primarily liable pay the note, 
did not stand the shoes surety, and was not discharged the 
extension the time granted the bank. 

Appellant’s liability the note was not discharged when the note 
was stamped ‘‘Paid’’ and returned Frank Holland. ‘‘It the long 
and well-settled doctrine this state that renewal the giving 
new note the extension time which pay pre-existing debt 
not discharge the old and original obligation and the creation 
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new obligation, but mere the prior obligation, 
unless and except appears that the parties agreed that should 
destruction the old and the creation new 
consin Trust Co. Cousins, 172 Wis. 486, 503, 179 801, 807. 

There proof that would warrant finding that the parties in- 
tended that the surrender the original note and the acceptance 
the renewal should effect destruction the old obligation and the 
creation new one. The court therefore properly refused sub- 
mit the jury the question whether the bank intended cancel the 
obligation William Holland when stamped the original note 
and surrendered it. All that the bank did was accept 
new note, which purported carry forward future date the same 
obligation the part William Holland that was evidenced the 
original note. 

After the forgeries were discovered, the bank took chattel mort- 
gage all the personal property Frank Holland. This mort- 
gage was given the express condition that should first secure the 
notes which the signature William Holland had been forged, and 
then the original note signed William Holland. Thereafter the 
property covered the chattel mortgage was sold auction, but not 
under chattel mortgage foreclosure sale, and the proceeds deposited 
the bank applied upon its notes accord with its agreement with 
Frank Holland. The amount due upon the notes upon which William 
Holland’s signature was forged exceeded the total amount the fund. 

accepting this chattel mortgage and the proceeds the sale 
the personal property condition that the notes upon which William 
Holland’s signature had been forged should first paid, the bank was 
not guilty inequitable conduct that will bar its right recovery 
the original note. William Holland had right insist that the 
proceeds the sale the personal property should applied the 
payment the note signed him rather than the notes upon 
which his signature had been forged. This personal property was not 
mortgaged pledged secure the payment the original obligation 
when the note was given. Frank Holland was the owner the prop- 
erty. had the legal right sell mortgage and use the pro- 
ceeds pay any valid obligation which might owe. accepting 
the chattel mortgage upon the condition upon which was given, the 
bank was guilty fraudulent inequitable conduct. The fact 
that Frank Holland had the right apply the proceeds this sale 
any obligation that chose pay distinguishes this from 
those which attempt made divert security from the satis- 
faction obligation which pledged secure. 

The bank made representation the applicant. did nothing 
mislead him prejudice his legal rights. the renewal 
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notes, believing them signed William Holland, and per- 
mitted Frank Holland apply the proceeds the sale this prop- 
erty, upon which William Holland had claim, the payment 
such obligations the bank Frank Holland chose pay. 

becoming accommodation maker, William Holland agreed 
pay this obligation the bank. has never paid the note. The 
judgment enforces the obligation which voluntarily assumed, the 
faith which the bank parted with its money. The judgment simply 
requires him that which agreed when signed the note. 

Judgment affirmed. 


DIRECTORS ENTITLED RECOVER MONEY 
CONTRIBUTED PROTECT BANK 


Eisele First National Bank Edgewater, Court Errors and 
Appeals New Jersey, 142 Atl. Rep. 


Owing the payment certain large overdrafts de- 
positor, the financial condition the First National Bank 
Edgewater was greatly impaired. The directors, pursuant 
agreement entered into among themselves, contributed sum 
money the bank’s treasury order meet the deficit caused 
the payment the overdrafts. Subsequently the depositor 
paid the bank the amount his overdrafts. Thereupon the 
directors sought the money contributed them the 
theory that the money was paid into the bank implied trust 
that would returned the directors case the depositor 
should make good his overdrafts. was held that the directors 
were entitled recover the money from the bank. 


Action John Eisele, Jr., and others against the First National 
Bank Edgewater. Decree for complainants (137 827), and de- 
fendant appeals. Affirmed. 

William Gourley, Paterson, and Louis Condit, New 
York City, for appellant. 

Ryland Englewood, and Marshall Van Winkle, 
Jersey City, and Seufert Elmore, Englewood, for respondents. 


PER 1920, owing the payment the First Na- 
tional Bank Edgewater, the present appellant, certain large 
overdrafts one amounting the aggregate nearly 
$25,000, the financial condition the bank was greatly impaired; 
and, this situation, the then directors the bank got together and 
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agreed among themselves contribute sum sufficient meet this 
deficit, and thereafter paid such sum into the treasury the bank. 
Subsequently Hitcheock paid the bank the amount his over- 
drafts, and this restored the bank its original financial status. The 
directors who had contributed the moneys required meet the deficit, 
and who are the present respondents, then claimed that, the over- 
drafts having been made good, they were entitled have 
repaid them the bank the moneys which they had raised and 
paid into its treasury for the purpose protecting its stockholders 
and against possible loss because the deficit referred to. 
The bank refused recognize their claim, restore the moneys 
them, and thereupon the present suit was instituted; the 
ants contending that the bank received the moneys upon the implied 
trust that would return the same the parties them 
ease the defaulting depositor should thereafter make good his over- 
drafts. The defendant having filed its answer denying that re- 
ceived the moneys from the complainants upon the trust alleged, the 
case came for final hearing before the vice-chancellor, and, after 
consideration the matters involved, held that the complainants 
were entitled the relief sought. concur the conclusion reach- 
him, considering that the proofs support the contention the 
complainants that the moneys were paid them to, and received by, 
the bank upon the implied trust asserted them. 
The decree under review will affirmed. 


EFFECT TAKING DRAFT PAYMENT 
CHECK 


Tobiason First State Bank Ashby, Supreme Court Minnesota, 
217 Rep. 934 


Where debtor gives check his payment the 
debt and the creditor presents the check the drawee bank, re- 
ceiving draft payment, and the bank fails before the draft 
the debt regarded having been paid. 


Action Tobiason against the First State Bank Ashby 
cancel note. From judgment for defendant, plaintiff appeals. 
Reversed with directions. 

Henry Nycklemoe, Fergus Falls, for appellant. 

Stromme, Elbow Lake, for respondent. 
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WILSON, J.—Plaintiff appealed from judgment. was 
indebted defendant two promissory notes for $200 and $100. 
December 15, 1923, gave defendant his check for $311.85 inelud- 
ing interest, drawn the Farmers’ State Bank Ashby, 
had checking balance $510.85. Upon receipt the check, de- 
fendant stamped the two notes and gave them plaintiff. 
Defendant surrendered the check with some others the bank 
which was drawn and accepted draft for the total amount the 
checks presented. The check was stamped ‘‘Paid’’ and charged 

Before the draft was collected, the drawer, being insolvent, closed. 
the solicitation defendant’s officer charge, plaintiff gave de- 
fendant his note for $311.85, dated back December 15, 1923. 
apparently acted honestly. The bank official told him that (the 
bank) had received money the check. Plaintiff presumably sup- 
posed thid was because the closing the bank. Later renewed 
the note with interest. Soon thereafter learned the facts and 
brought this action the note for want consideration and 
fraud. The court found against him. will not the claim 
fraud. 

Defendant had perfectly good check which presented the 
drawer bank. The money was there pay it. Defendant was en- 
titled the money and could have had it. For reasons its own, 
plaintiff. the extent that was acting for him, had right 
take anything but money. Hommerberg State Bank Slayton, 
170 Minn. 15, 212 16; Milne Capital Trust Sav. Bank, 170 
Minn. 66, 211 954. The check was conditional payment. Com- 
mercial Investment Trust Lundgren, Wittensten Co. (Minn.) 216 
531. The payment would have become absolute had demanded 
the money. Instead taking the money, which was available and the 
only thing had take far plaintiff was concerned, 
accepted draft. surrendered plaintiff’s obligation, and, lieu 
the available money which would have instantly become its property, 
accepted the obligation the bank. the transaction the drawee 
bank ceased debtor the extent the check and 
became the debtor defendant evidenced the draft. the 
extent least the amount the check, the relation debtor and 
creditor was created between the two banks. The result this trans- 
action was that indebtedness evidenced the two original 
notes was paid. 

When the note which plaintiff seeks cancel was given, did not 
owe defendant anything. got nothing for the note, which was 
without consideration. The note imports consideration, but that 


fa 
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merely makes prima facie case which was completely destroyed 
the admitted and uncontroverted facts. 

Reversed, with directions modify the findings and enter judg- 
ment for plaintiff. 


PATENT RIGHT NOTE LAW DOES NOT APPLY 
NOTES GIVEN FOR TRADE-MARKED 
ARTICLES 


Broadway Bank Kansas City Mason, Supreme Court Arkansas, 


The Arkansas Statutes 7956-7958, Digest) providing 
that notes given for patented. article are void unless they are 
executed printed form and show upon their faces that they 
were given for patented articles not apply notes given for 
articles bearing trade-mark registered the United States Patent 
office. 


Action the Broadway Bank Kansas City against Mason. 
Judgment for defendant, and plaintiff appeals. Reversed and rendered. 

Geo. Hartje, Conway, for appellant. 

Robins, Conway, for appellee. 


McHANEY, J.—Appellant brought this action against appellee 
recover four promissory notes $200 each, two dated April 21, 
1925, payable three and five months after date, and two dated April 
30, 1925, payable six and seven months after date, the Farmers’ 
State Bank, Conway, Ark., with per cent. interest from date until 
paid. These notes were made payable Harmon, employee 
salesman for the Home Sales Co., Missouri corporation, 
him indorsed and delivered Cox, president the Home Sales 
Co., who turn transferred them appellant before maturity due 
course, security for loan appellant Cox. The consideration 
for the notes was the payment each upon 800 ‘‘home emergency 
consisting small wooden cabinet and quantity medicine 
contained number bottles, with the initials 
presumably representing the words ‘‘home emergency 
and each bottle ‘‘registered United States Patent Office.’’ 
Appellee the same time entered into contract with the Home 


similar decisions see Banking Law Journal Digest 
Edition) 976. 
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Sales Co. through said Harmon, the pertinent parts which are 


consideration the payment and advance each upon 800 
home emergency eases, the receipt which hereby acknowledged, 
the Home Sales Co. agrees furnish the undersigned special dealer 
that number home emergency cases each cars, Kansas 
City, Mo., during period year from May 25, 1925, they shall 
ordered him his authorized agents, any quantity desired, 
not exceed the number specified above, upon payment the balance 
for each ordered; the said dealer shall not bound 
pay this upon any until orders delivered him. 

home emergency herein contracted for shall sold 
said dealer his representatives the following district: County, 
state, Arkansas; number cases, 800. agree during the 
specified period not place the home emergency cases sale with 
any other dealer the said district, and the said dealer his part 
agrees not offer them for sale outside this district without our 
written 


was able sell only the home emergency cases, for which 
paid the balance due each There practically 
dispute the evidence. The proof the part appellant shows 
that the notes for value, before maturity, and without 
notice any defects infirmities therein, any defense the maker 
said notes might have against the payee. Appellant had taken other 
notes from Cox under similar conditions, and these notes had been paid 
the makers. The Home Sales Co. was not customer appellant 
bank, and had business dealings with it, neither was Harmon 
customer thereof, but Cox had been customer said bank for some 
two years, and was known appellant reputable, responsible 
business man. Neither the cases nor the medicine therein was patented, 
but the trade-mark the bottles, ‘‘H. C.,’’ had been registered 
the United States Patent Office trade-mark. Appellee testified 
that, the time gave Harmon the notes, Cox was with him and 
showed him how much money could make out the deal; that 
understood that was give the notes and pay the per 
case for the medicine sold it, and had the right sell 
same Lonoke County; that Harmon agreed help him sell the 
medicine, and was pay the notes out the proceeds the sales 
thereof; that told Harmon was salesman, and 
would help him sell it, but that has not seen Harmon that 
has not made any money out the August 21, 1925, 
appellee wrote appellant that his agreement with Harmon was that 
was sell the medicine before paid all the notes, and that had 
not sold any the medicine yet, but believed could sell later 
the erop season, and said: 


va 
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you will have patience will pay when have got 
new car and going start out try again sell 


The case was submitted the jury, and verdict was returned 
appellee’s favor. 

think the court erred submitting the case the jury all. 
Appellant requested the court instruct the jury find for it, which 
the court refused do, and this assigned error. our view 
the case, appellant acquired the notes due for value, and 
before maturity, without notice any defects infirmities therein. 
Section the Negotiable Instruments Law (section 7818, 
Digest) defines holder due course follows: 


holder due course holder who has taken the instrument 
under the following conditions: 

That complete and regular upon its face; 

That became the holder ‘of before was overdue, and 
without notice that had been previously dishonored, such was 
the fact; 

That took good faith and for value; 

That the time was negotiated him had notice 
any infirmity the instrument defect the title the person 
negotiating 


This was the law this state prior the Negotiable Instruments 
Act. Bothrell Fletcher, Ark. 100, 125 645; Holland Bank- 
ing Co. Booth, 121 Ark. 171, 180 978. Section the 
Negotiable Instruments Act, being section 7822 Digest, pro- 
vides what necessary constitute notice defect follows: 


constitute notice infirmity the instrument defect 
the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity defect, 
knowledge such facts that his action taking the instrument 
amounted bad 


This was likewise the law this state prior the Negotiable In- 
struments Act. have examined the testimony carefully and fail 
find anything therein that brings appellant actual knowledge 
any infirmity the instrument defect the title Cox thereto, 
knowledge any such facts the part appellant that would 
constitute his action taking the instrument bad faith. Undoubtedly, 
between appellee and Harmon and Cox, failure consideration 
might have been successfully pleaded, well fraud and misrepre- 
sentation the procurement thereof. But between appellant and 
appellee, there must actual knowledge the defective title in- 
firmities the instrument defined the statute, knowledge 
such facts would put him notice. true that appellant had 
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taken other similar notes from Cox the course its business deal- 
ings with him, but shown that such other notes had been satis- 
factorily taken of. 

The principal defense relied appellee that the notes were 
given for the purchase patented article patent right territory, 
and are void because the notes did not show their face that they 
were executed for such consideration, and claimed that they are 
void being violation sections 7956-7958, Digest, which 
are follows: 


See. 7956. vendor any patented machine, implement, sub- 
instrument any kind character whatever, when the 
said vendor the same effects the sale the same any citizen 
this state and takes any character negotiable instrument 
payment the same, the said negotiable instrument shall ex- 
ecuted printed form, and show upon its face that was executed 
consideration patented machine, implement, substance in- 
strument, the case may be, and person shall considered 
innocent holder the same, though may have given value for the 
same before maturity, and the maker thereof may make defense the 
collection the same the hands any holder said negotiable 
instrument, and all such notes not showing their face for what 
they were given shall absolutely void.’’ 

See. 7957. ‘‘The foregoing section shall also apply vendors 
patent rights, and family rights use any patented thing any 
character whatever.’’ 

See. 7958. ‘‘Any vendor any patented thing any character, 
any vendor any patent right family right use any patented 
thing any character whatsoever, who shall violate the provisions 
section 7956 shall upon conviction punished fine not more 
than three hundred 


These sections have appliance the notes 
for the reason that they were not given for patented machine, 
implement, substance, instrument any kind character what- 
The most that can said the home emergency for 
which the notes controversy were given, that the bottles contained 
the case had trade-mark them which had been registered 
the United States Patent Office. article bearing 
which has been registered the Patent Office not patented article, 
within the meaning the aforesaid statute, and not feel that 
can extend the provisions the statute cover case not clearly 
included within the language the legislative enactment. 

the recent case Green Jones, 168 Ark. 423, 270 515, 
the court held that the above sections the statute did not apply 
the lease patented article, and that the statutes are both penal 
and criminal and must construed. there said: 
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statute both penal and criminal. For its violation the 
penalty the forfeiture the agreed purchase price the article 
sold imposed, and the note notes executed for the purchase price 
which not conform the requirements the statute are rendered 
void the hands innocent purchaser, and, addition, fine 
$300 may imposed for violation the statute. the statute 
penal and criminal, must, for both reasons, strictly 


The court, that case, quoted from Black Interpretation 
Laws, 114, 286, support its construction that the statute 
must construed strictly. However, are the opinion that 
does not require strict construction the statute say that 
article bearing trade-mark which has been registered the United 
States Patent Office does not come within the provisions the above 
statute, and has thereto. Neither does the statute cover 
notes given for the purchase patent right territory. the sale 
article thing which has been patented that 
hibited the statute under the conditions named. 

therefore conclude that the court erred submitting the case 
the jury, and that appellant’s request for peremptory instruction 
should have been given. The judgment the court therefore 
reversed, and judgment will entered here for appellant for the 
amount the notes and interest. 


CHECKS FRAUDULENTLY ISSUED TRUST 
COMPANY TREASURER 


Newhall Longacre Bank, New York Court Appeals, 162 
Rep. 


Where the treasurer trust company fraudulently issues 
checks drawn the company and signed fictitious name and 
the payee deposits them bank which collects them, the trust 
company may recover the balance remaining the collecting bank 
after notice the latter the fraud. not necessary for the 
plaintiff make the payee the checks party the action 
order recover. 


Action George Newhall and another, receivers the Kings- 
ton Trust Co. Kingston, I., against the Bank. From 
judgment the Appellate Division (221 App. Div. 837, 
449), modifying judgment the Trial Term for defendant, 
appeal. Reversed, and judgment directed for plaintiffs. 
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Allen Hubbard and Alfred Lindau, both New York City, 
for appellants. 

Osear Lawrence, and Murray Jacobs, both New York City, 
for respondents. 


O’BRIEN, J.—Maude Tefft was treasurer the Kingston Trust 
Co. Kingston, which plaintiffs are receivers. She con- 
tracted with Cragg-Matthews Co. New York purchase for her 
ing funds deposit with the trust company, she drew, under 
fictitious name, two checks aggregating $12,000 that institution 
the order Cragg-Matthews Co. The payee did not deliver the 
stock her nor give any other consideration, but deposited the checks 
with defendant bank for collection. Through second fraud committed 
Miss Tefft, assuming act this time her capacity treasurer 
the trust company, defendant, without notice the fraud, was 
enabled them, and now, after notice, retains deposit 
balance $6,843.14 the proceeds. far this record shows, the 
bank has possession moneys misappropriated from the trust com- 
pany and deposited payee who gave consideration. Defendant 
makes claim title, pleads separate defense, nor produces any 
evidence tending disprove the allegations the 
insists, its sole argument, that, the absence Cragg-Matthews 
Co. party defendant, action can maintained against it. 
The Trial Term supported its contention, and directed verdict its 
favor. That judgment has been modified the Appellate Division 
the extent providing that not upon the merits and without 
prejudice action against defendant which Cragg-Matthews 
Co. shall joined party defendant. 

the facts disclosed this the payee not neces- 
sary party. The presence other person required finally 
determine the issue. Chapman Forbes, 123 532, 544, 
money deposited with defendant Cragg-Matthews 
shown uncontradicted evidence belong the Kingston Trust Co. 
The payee not defendant’s The trust company the 
The proves that the payee never acquired title 
the proceeds the checks, for the payee obtained them without 
sideration after the had been fraudulently uttered. Stephens 
Board 183, 186, Am. Rep. 511; People 
rel. Briggs Hanley, 226 453, 458, 123 663. 

Nothing the case contradicts plaintiffs’ evidence. the face 
such proof, there defense the action. That the bank might 
held liable some other action, instituted against Cragg- 
Matthews, and different proof made such action, cannot change 
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the conclusion that this action plaintiffs have shown themselves 
the bank’s Defendant might have protected itself from 
future litigation bringing the payee party defendant the 
present action. Not since the service its answer has made 
effort so. heavier burden rests upon plaintiffs sue the 
payee than rests upon defendant make the payee party. ad- 
verse claimant found, and the bank must put the plaintiffs 
their proof, and wage the contest can. Scheffer Erie County 
Sav. Bank, 229 50, 54, 127 474. The proof has been pro- 
duced, and shows that the bank owes the trust company the balance 
remaining deposit. 

The judgment the Appellate Division and that the Trial 
Term should reversed, and judgment directed for plaintiffs the 
sum $6,843.14, with interest from February 19, 1925, and with 
cost all courts. 


GIFT CHECKING ACCOUNT TAKE PLACE 
DEPOSITOR’S DEATH 


First National Bank Aurora Mulich, Supreme Court Colorado, 
266 Pac. Rep. 1110 


The following writing signed bank depositor constitutes 
valid gift favor the depositor’s brother and entitles him the 
deposit the depositor’s death: 

hereby that checking account made joint with 


Action Edward Mulich against the First National Bank 
Aurora, Colo., and another. Judgment for plaintiff, and defendants 
bring error. Affirmed. 

Morrissey, Mahoney Scofield, Denver, and Fred Harrison, 
Aurora, for plaintiffs error. 

Edwin Park, Denver, for defendant error. 


DENISON, J.—The action was Edward Mulich against the 
bank recover about $1,000 left deposit his 
trial the court plaintiff had judgment, and the bank brings error. 

There are two main points made the plaintiff error here: 
(1) That the matter was heard and determined against Mulich the 


similar decisions see Banking Law Journal Digest (Third 
Edition) § 467. 
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before brought this action. (2) That the instrument 
which ineffectual because did not create joint 
deposit, since gave present interest, but one only after the donor’s 
death, and because there was gift inter vivos since there was neither 
actual nor delivery, nor was the form the instrument suffi- 
cient show present intent 

the records. The findings and memoranda proceedings are not 
judgment, and not constitute record thereof. There is, then, 
res adjudicata shown. think, moreover, that the memoranda 
show that the county court intended render judgment 
dismissal without prejudice, which would not bar the present action. 

the merits, the essential facts are follows: Isabel 
Mulich was patient Fitzsimmons hospital. January 1925, she 
sent for Holzer, the assistant the bank, who her 
room, and she asked that her the bank made joint 
with her brother, Edward Mulich. her request the 
drew and she signed and delivered him the following: 


Exhibit 
1925. 

National Bank, Aurora, Colo. 

hereby request that checking made 
joint with brother Edw. Mulich for him check only 
case death. 

truly, 


The exhibit was retained the bank. Miss Mulich died May 20, 
1925. Some deposits were made between January 5th and May 20th, 
and two were drawn against the account, one dated May 
and the other June (neither presumably her) which were paid 
the bank. The does not show who drew them. 

The trial court was the opinion that there was good gift inter 
vivos; that the intent was clear; that the order was de- 
livery; and that the was sufficiently proved. 
this was right. The intent was question. The word 
proof that the transfer present interest was intended, other- 
wise can have meaning, and the ordinary meaning that word 
with the rest the writing that defendant error shall take 
survivor joint tenant. lawful give present vested right 
future enjoyment (Miller Weston, 534, 540, 189 
and the enjoyment only postponed. The delivery the writing 
the bank was good delivery could made, and aceeptance must 
presumed from Edward Mulich’s follows that the de- 


ie 
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posit payable defendant Miller Am. Bank Trust 
Co., Colo. 346, 206 

The only difference between the present case and Miller Am. 
Bank Trust Co., supra, that there the enjoyment, e., the right 
check, was not postponed. The authorities are, however, that such 
right may postponed (Shopert Indiana B., Ind. App. 
111), and that aetual transfer ownership possession 
chattel may made subject contingent even conditional 
right retraction (Edgar Yant, 599, 603, 185 252). 
586, 141 The right, then, Miss Mulich withdraw the 
deposit any time before her death, not inconsistent with the pass- 
ing present interest. 

seems us, however, that the decision was right for another 
and simpler reason. Exhibit like draft, payable future 
time, upon Its retention the bank was like 
ceptance constituting agreement pay the whole any. 
the drawer’s death, Edw. Mulich, the payee—i. 
action was more than mere assignment the 
was matter contract which the bank agreed pay Edward 
the amount whatever balance should remain upon his sister’s death. 


the trans- 


The affirmed. 


BANK MAY REFUSE PAY CHECK 


Holloway First National Bank Pocatello, Supreme Court 
Idaho, 265 Pac. Rep. 699 


When check presented the drawee bank for payment and 
the amount standing the drawer’s credit sufficient pay the 
check, the bank may, the drawer indebted it, apply the 
deposit the satisfaction the debt and refuse pay the check 
the ground that the deposit insufficient. 


Action for damages Gene Holloway, whose true name 
Holloway, against the First National Bank 
for plaintiff, defendant with instructions 
dismiss. 


NOTE —For similar decisions see Banking Law Journal Digest (Third 
Edition) § 1019. 
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Merrill Merrill, Pocatello, for appellant. 


BAKER, J.—The amended complaint the plaintiff, 
Holloway, the respondent this court, the effect that Novem- 
ber 1924, the check the House North, dated November 
that for the sum $739.34, drawn upon sufficient deposit, pay- 
able the plaintiff, was presented the defendant, the drawee bank, 
the appellant this court, for payment. The plaintiff charged that 
the bank, for the express purpose and with the intent deceiving 
him and assisting and preferring itself and others, but excluding 
plaintiff, collecting for their own benefit the deposit the 
the House North and properly payable the check presented 
for him, wrongfully, fraudulently, and without right refused pay 
his check, and, for the same purpose, falsely assigned the reason for 
nonpayment the insufficiency the deposit the credit the 
drawer. Plaintiff alleged that was deceived the act the bank 
his damage the sum the amount the check. 
Plaintiff charged that after the presentation his check, defendant 
paid from the deposit the the drawer checks favor 
itself and others and exercised its lien and applied part the de- 
posit the payment the matured indebtedness held the defend- 
ant against the House North. 

The defendant, its answer, denied generally the material al- 
legations the amended complaint, but admitted the application 
part the deposit the payment indebtedness alleged exceed 
$10,000, which part was then overdue. 

The evidence shows that the House North during the month 
October, 1924, gave the plaintiff its check for the sum $739.34, 
dated November The plaintiff indorsed the check, waived protest, 
and deposited Salt Lake City bank. The check reached the 
bank the defendant through the mails the morning Novem- 
ber 3d. the time the check was presented, throughout the whole 
that day and until some time during the following business day, the 
account the drawer, shown the records the bank, was suffi- 
cient warrant payment the check. The bank, however, returned 
the check with notation the effect that was not paid reason 
the insufficiency the deposit the the drawer. 
November and after plaintiff’s check reached the bank, other checks, 
including one defendant, were cashed. the following business 
day $500 the deposit was applied the payment overdue indebt- 
edness, check for like sum was likewise applied, and other checks 
were cashed. Thereafter and until the account the drawer was 
closed, during the latter part the month, other checks were 


“ee 
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but the deposit was never sufficient the close business any day 
make payment the The bank had not accepted cer- 
tified the check promise make payment, and did not know its 
existence until presented. The plaintiff took further action and 
the check was never paid. About December Ist, receiver took charge 
the drawer’s business. 

The judgment appealed from followed verdict for the full amount 
claimed. 

The defendant assigns several reasons for reversal, but not all will 
considered. 

not deem necessary decide whether conditions may 
exist warrant suit the holder uncertified unaccepted 
check against the bank which the drawn, determine 
what duty, any, imposed upon drawee bank the presentation 
check, whether bank render itself answerable for the 
damages sustained the holder check resulting from the assign- 
ment the bank false reason for nonpayment. 

Plaintiff’s action not contract. does not that 
either the giving the presentation the check created sufficient 
privity between him, holder, and the bank, drawee, entitle him 
sue contract. apparently concedes that under 6056, 
100, check mere direction the bank pay certain sum 
money the person named and does not itself ‘‘operate 

His complaint that the bank breached its legal duty him 
that the reason assigned for nonpayment was false and amounted 
misrepresentation him material fact upon which had 
the right rely and upon which did Appreciating the neces- 
sity showing damage, contends that the bank had not its 
representation led him believe the deposit was insufficient pay 
the check, would have instituted his action against the maker, 
would have served notice garnishment the bank, and, 
was deprived this remedy, was damaged amount equal 
the face the check. Certainly the action the bank did 
vent him from suing the maker and subjecting any other property 
might have the payment his claim. Unless the only remedy 
says would have invoked subject the deposit the payment 
his check would have been effective, that is, unless garnishment process 
would have reached the deposit the hands the defendant, can- 
not said has sustained any damage. 

Generally, attaching creditor acquires greater interest 
property attached than the debtor had. Cunningham Bank 
Nampa, Idaho, 167, 975, (N. 706, 121 Am. St. 
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Rep. 257. lien garnishment subject equities and 
liens then existing favor the garnishee and against the defend- 
ant and the garnishee can held only for the excess the surplus 
remaining after the satisfaction his claim. 258, 
follows that the defendant would have had the right, against the 
House North, apply the deposit the payment the matured 
obligations held it, the same right could have been asserted 
against any lien the plaintiff might acquire through garnishment 
process. The fact that the House North was indebted the bank 
matured notes sum greatly excess the amount the de- 
posit the bank admitted. 

ean longer disputed that, between the bank and the de- 
positor, the former has the right apply any deposit owed 
the latter the payment any indebtedness held against the 
depositor. required only that there that mutuality required 
other that is, that the debts due and from the same 

unnecessary decide whether this right the exercise 
general banker’s lien under the authority 6415, the 
compensation set-off cross-demands under the authority 
6697. 

against the depositor, the bank has the right, any time be- 
fore actual payment him, apply the deposit the payment 
his matured debts obligations held the bank. attaching 
subjects the payment the judgment may ultimately 
obtain only such balances may found be. due the depositor. 
That garnishee bank has the right set off against the indebted- 
ness owing from the depositor, defendant attachment suit, 
any indebtedness due from him it, and that the lien the garnish- 
ment reaches only the see 279 seq.; John 
Marble Co. Merchants’ National Bank, Cal. App. 347, 115 59. 
the plaintiff this had instituted his action against the House 
North and had notice garnishment served upon the 
bank, would have acquired lien only the claim the House 
North against the bank after the payment the matured obligations 
held the bank against the maker the check. Such procedure 
would have availed the plaintiff nothing. The fact that the plaintiff 
was the holder the did not empower him sue the bank 
the absence acceptance certification it, and not 
attachment garnishment acquire claim against the fund superior 
the claim right the bank. 

The judgment appealed from reversed, with dis- 
miss. Appellant will recover costs. 


; 
q 
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INSOLVENCY DRAWER AFTER DEPOSIT 
CHECKS 


Gregory Security Bank Trust Co., Supreme Court Washing- 
ton, 267 Pac. Rep. 1058 


lumber company drew and delivered two checks Martin, 
which deposited the defendant bank with the understanding 
that they should charged back not paid presentment. 
the drawee’s failure pay one the checks, the defendant de- 
manded security and Martin secured bills lading and invoices 
from the lumber company and assigned them the defendant, 
which had knowledge the time that the lumber company was 
insolvent. was held that the defendant was not accountable 
receiver subsequently appointed for the lumber company for the 
proceeds the bills lading. 


Action Gregory, receiver the Fir Tree Lumber Co., 
against the Security Bank Trust Co. Judgment for defendant, and 
plaintiff appeals. Affirmed part, and part reversed 
manded, with directions. 

Dix Rowland and Wayne Keyes, all Tacoma, for 
appellant. 

Bigelow Manier, Olympia, for respondent. 


PARKER, J.—The plaintiff, receiver the Fir Tree Lumber 
Co., seeks from the defendant bank the amount the 
proceeds certain lumber invoices and bills which, claims, 
were assigned the lumber company, while insolvent, under such cir- 
cumstances unlawfully make the defendant bank preferred 
the lumber company. Trial the superior court for 
Thurston County, sitting without jury, resulted findings and 
judgment denying the plaintiff any recovery, from which has 
appealed this court. 

December, 1926, and for some time prior thereto, George Martin 
was engaged logging operations and was customer and depositor 
respondent bank. December 13, 1926, the lumber company gave 
Martin its for $500, drawn upon the National Bank Tacoma, 
and December 16, 1926, the lumber company gave Martin its 
check for $1,000, drawn upon the National Bank Tacoma. these 
dates, respectively, Martin deposited these checks with respondent bank, 


similar decisions see Banking Law Journal Digest (Third 
Edition) 247 278. 
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receiving credit therefor upon his deposit account therein, with the un- 
derstanding with reference each check that, should not paid 
the Tacoma bank upon due presentation, should charged back 
him respondent upon his deposit account. Upon timely presen- 
tation these checks the Tacoma bank, payment both them 
was refused that bank for want sufficient funds therein the 
the lumber company. Promptly thereafter the checks were, 
respondent bank, both charged back Martin, being promptly 
advised. About that time, evidently after the refusal the Tacoma 
bank pay the $500 check, but before its refusal pay the $1,000 
check, respondent made demand upon Martin for security for its pro- 
tection the payment certain checks which had been issued against 
his deposit and for the payment further checks which 
was issuing about issue against his deposit account. Thereupon 
Martin obtained, assignment from the lumber company, invoices 
and bills lading for three lumber shipped the lumber 
company, which assigned respondent, manifestly compliance 
with respondent’s demand. Soon thereafter respondent upon 
these invoices and bills lading aggregate $1,541 and credited 
the same the deposit account Martin. December 22, 1926, 
appellant was, the superior court, appointed receiver for the lumber 
company, taking over its business and affairs because its insolvency. 
The lumber company had been insolvent since prior the assignment 
the invoices and bills lading, above mentioned, Martin, and 
turn respondent; but such was unknown respondent 
until after receiving those invoices and bills lading. 

Counsel for appellant proceed their contentions here made upon 
the theory that respondent, the transactions have above sum- 
marized, became creditor the insolvent lumber company, arguing, 
understand them, that respondent received the invoices and bills 
lading from the lumber company, while insolvent, payment 
security for the $500 and $1,000 which had been issued 
the lumber company Martin, and turn deposited him with 
respondent. But are from the evidence, the trial 
manifestly was, that respondent did not become the 
lumber company, because respondent received the $500 and $1,000 
checks from Martin, only conditionally that they would paid upon 
presentation the Tacoma bank. are further the 
trial court was, that respondent did not receive the invoices 
and bills lading directly from the lumber company pursuance 
any transaction between and the lumber company, but received 
them due course from Martin good faith, believing, had 
right believe, that they were his property. conclude, the 
trial court did, that respondent never became creditor the insolvent 
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lumber company virtue receiving its $500 and $1,000 checks from 
Martin, though respondent might have elected become 
the lumber company, and that respondent did not receive the in- 
voices and bills lading from the lumber company render 
the lumber company for the proceeds thereof. The 
judgment affirmed, far denies recovery appellant for 
any the proceeds the invoices and bills lading above men- 
tioned. 

Neither party will recover costs, against the other, 
this court. 


CERTIFICATE DEPOSIT PAYABLE “HIM- 
SELF ORDER” NEGOTIABLE 


Day Night National Bank Pikeville, Ky., Coffey, United States 
Circuit Court Appeals, Fed. Rep. (2d) 403 


certificate deposit, issued named person and payable 
himself order’’ twelve months after date the return the 
properly indorsed, payable the depositor 
order and negotiable. this the word was 
written blank space the 

The fact that certificate deposit, payable twelve months 
after date, contains provision giving the bank the privilege 
requiring thirty days’ notice the time when payment will 
demanded does not destroy the negotiability the certificate. 

The certificate deposit involved this case was issued 
the defendant bank and was transferred the payee the plain- 
tiff. The bank sought set the defense that the payee the 
certificate was indebted the bank amount larger than the 
amount the certificate. But this defense was not valid against 
the plaintiff because the certificate was negotiable and the plaintiff 
was holder due course. 


Action law George Coffey against the Day Night Na- 
tional Bank Pikeville, Ky. Judgment for plaintiff, and defendant 
brings error. Affirmed. 

For opinion below, see (2d) 661. 

Stanley Reed, Ashland, Ky. (Martin Smith, Catlettsburg, 
Ky., Johnson, Auxier Hinton, Pikeville, Ky., and Browning 
Reed, Ashland, Ky., the brief), for plaintiff error. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 182. 
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Wells Goodykoontz, Williamson, Va. (Harry Scherr, 
Huntington, Va., and Goodykoontz Slaven, Williamson, 
Va., the brief), for defendant error. 


ANDERSON, J.—The Day Night National Bank Pikeville, 
Ky., January, 1925, issued Varney the following cer- 


Day Night National Bank Pikeville. 
No. 220. 

certifies that Varney has deposited this bank 
thirty-five hundred dollars payable himself order twelve months 
after date the return this certificate properly indorsed. This 
bank may request thirty days’ notice the time when payment will 
required meet the requirements Federal Reserve Board re- 
garding time deposits. 

per cent. interest left twelve months. 

interest after months unless renewed. 

subject check. 

Graham, 


The defendant error, George Coffey, purchased the certificate 
before maturity, without notice any existing equity between the 
bank and Varney, from the latter, who indorsed the certificate. When 
the certificate became due, Mr. Coffey presented for payment, and 
payment was refused. then brought suit against the bank for re- 
covery the amount named the certificate, with interest. 

The bank admitted liability upon the certificate, but pleaded set- 
off, ground that Varney was indebted the sum $5,000. 
Its contention was, and is, that the defendant error not holder 
due course, (a) the instrument not negotiable, (b) the 
instrument not complete, and the instrument not regular. 
Contentions (b) and are essence contained contention (a) 
that the instrument not negotiable. 

this the defendant error demurred, and the de- 
murrer was sustained the District Court. 

The substance the contention plaintiff error that the 
certificate was payable only Varney (himself). 

The theory defendant error that the words ‘‘payable 

The plaintiff error maintains that there conflict between 
the typewritten word and the printed word ‘‘order,’’ and 
that the conflict must resolved favor the written word. 

Admitting this rule construction, the position the defendant 
error that—taking the whole instrument into consideration— 
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the Kentucky Statutes, negotiable instrument must pay- 
able the order specified person the bearer.’’ Section 
3720bl. instrument order where drawn pay- 
tion 3720b8, Kentucky Statutes. The instrument ‘‘need not follow 
the language this act, but any terms are sufficient which clearly in- 
dieate intention conform the requirements thereof.’’ Section 
3720b10. 

Laying aside consideration the words the instrument which 
follow himself order,’’ viz. ‘‘on the return this instru- 
ment properly indorsed,’’ what the construction which would 
reasonably placed ‘‘payments himself order?’’ 
error contends means simply ‘‘payable other 
words, the must for the bank what did not for itself, 
strike out the word 

Williston vol. pp. 1205, 1206, said: ‘‘Of 
the written and printed matter can any reasonable con- 

equilavent to, meaning ‘‘himself order.’’ Otherwise word 
must stricken ‘‘from the four corners the instrument,’’ the 
court must make the assumption that the bank inadvertence, error, 
failed strike out the word ‘‘order.’’ There evi- 
dence the record which such presumption based, unless 
the face the instrument itself. 

note, the same ony other instrument, must 
trued whole, give effect every part it, possible. 
The contract must collected from the four corners the document, 
185. 

said that the words, return this certificate properly 
indicate negotiability. Whatever tendency they have 
that subject plainly that direction; and they may properly op- 
erate confirm conclusion that the earlier part the instrument 
satisfies the statutory definition what negotiable. Whether they 
would alone justify that conclusion (as held Forrest Safety Co. 
174 345) need not consider. 

The certificate contains the following language: bank may 
require thirty days’ notice the time when payment will required 
meet the requirements Federal Reserve Board regarding time 

argued for plaintiff error that this provision renders the 
instrument nonnegotiable. The case First National Bank Golden, 
Cal. App. 126 498, cited authority for this position. 


. 


1 
q 
q 
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The Golden Case involved order drawn one his deposits 
savings bank, which was reason requirement the bank not 
paid till thirty days’ notice it, and which further required 
presentment the depositor’s passbook with the order. The case 
Rep. 402, involved order containing these words: bank book 
the depositor must this 

the above cases the delivery the passbook was 
precedent recovery. There such condition the instant 
instrument, negotiable under the Kentucky statute, must 
payable demand fixed determinable future time. this 
case the was payable twelve months after date, with op- 
tion the part the bank extend the time payment for thirty 
days unless the holder the certificate should give notice thirty 
days prior the expiration the months’ period that payment 
would demanded that time. 

The certificate deposit held negotiable, and the defend- 
ant error holder due course. 

Affirmed. 


EFFECT BANK’S MISTAKE RETURNING 
CHECK WITH NOTATION “SIGNATURE 
FORGED” 


Fields Page Trust Supreme Court North Carolina, 142 
Rep. 


The act drawee bank marking check 


forged’’ and returning the depositor does not render liable 
damages one who negotiated the check where the bank acted 
good faith. 


Action for libel Fields against the Page Trust Co. Judg- 
ment for defendant, and plaintiff appeals. error. 

Civil aetion for libel, that alleged the defendant wrongfully 
returned check negotiated plaintiff with notation written thereon 

Upon denial liability and issues joined, the jury returned the 
following verdict: 


For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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Did the Page Trust Co. cause the words ‘Signature forged’ 
indorsed the check issued plaintiff Wicker, and 
thereafter return the same Wilkins-Ricks Co., alleged the com- 
plaint? Yes. 

Did the notation said check and the return thereof 
Wilkins-Ricks Co., amount charge against the plaintiff that 
had forged the same, uttered the same, knowing forged, 
alleged the complaint? Yes. 

so, was said charge false? <A. Yes. 

so, did the Page Trust Co. act good faith placing 
said notation said check? Yes. 

What damages, any, the plaintiff entitled recover 


From judgment for defendant non obstante veredicto, the plain- 
tiff appeals, assigning errors. 

Hoyle Hoyle, Sanford, for appellant. 

Williams Williams, Sanford, for appellee. 


STACY, J—Judgment was correctly entered for the defendant. 
The being qualifiedly privileged one, and the jury having 
found that the defendant acted good faith, the answer the fifth 
issue was properly disregarded. Newberry Willis (N. C.) 142 
10, this day decided. 

error. 


DEPOSITOR ENTITLED PAYMENT OUT 
GUARANTY FUND 


State rel Davis, Attorney General, Octavia State Bank, Supreme 
Court Nebraska, 219 Rep. 241 


depositor’s claim against the deposit guaranty fund not 
affected the fact that the bank has delivered forged notes the 
depositor and charged them against his which forgeries 
are not discovered the depositor until after the failure the 
bank. 


Proceeding the state, the relation Davis, At- 
torney General, against the Octavia State Bank, which the Loma 
State Bank intervened claimant. From the judgment below, the 


Edition) 330. 


relator and the Octavia State Bank appeal. Modified and affirmed. 
NOTE—For similar decisions see Banking Law Journal Digest (Third 
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Skiles, Lincoln, for appellants. 
Coufal Shaw, David City, and Joseph Votava, Omaha, 
for appellee. 


WHEELER, J.—The Octavia State Bank, Octavia, Neb., 
was 1901 and continued the transaction banking 
business until the banking department the state Ne- 
braska September, 1921. The Loma State Bank kept deposit with 
the Octavia bank from June, 1912, until the Octavia State Bank was 
closed. The account was opened the deposit $10,400 the 
Loma bank, nearly the entire capital the Loma bank. From time 
time the Octavia bank discounted notes with the Loma bank and 
charged the deposit the Loma bank with these notes. When the 
Octavia bank was closed the deposit the Loma bank amounted 
$342.76, which was paid. The Loma bank now additional 
deposit $6,500 the Octavia bank had sent the Loma bank 
five forged notes totalling this amount and had charged the deposit 
the Loma bank with the amount the notes. appears from the 
bank statements that the Eberly note $1,700 was charged against 
the deposit the Loma bank March 23, 1921; the Hookstra notes 
$1,100 January 16, 1919; the Morback note $5Q0 August 
20, 1919; and the Dodendorf note $1,200 August 30, 1919. These 
notes were all made payable the order and indorsed 
Rusher, who was cashier the Octavia bank, now fugitive from 
justice. The Loma bank took these notes with knowledge that 
they were forged and did not discover the forgery until after the 
Octavia bank was closed. The Loma bank accepted the statements 
the Octavia bank charging the Loma deposit with the amount the 
forged notes and made effort ascertain their genuineness. 
forged note wholly inoperative negotiable instrument. Comp. 
St. 1922, 4634. Hence, the Octavia bank could not charge the de- 
posit the Loma bank with the amount forged paper remitted the 
Loma bank. The deposit the Loma bank with the Octavia bank 
the time the Octavia bank was closed was actually $6,842.76 and the 
whole valid claim against the guaranty fund. The fact that the Loma 
bank was lax investigating the paper and ascertaining the forgery 
immaterial. was the obligation the Octavia bank the 
Loma deposit with the amount had charged against because 
the forged notes soon the forgeries were discovered. they 
been sooner, the deposit should have been sooner, 
and the Octavia bank not harmed the laches the Loma bank. 
The was right holding that charge against the ac- 
count depositor remittance forged paper amounts false 
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entry and does not deprive the depositor from recovering the true de- 
posit from the guaranty fund. 

The district did err, however, allowing $2,275 interest, 
having the interest the deposit per cent. during the 
time the Octavia bank remained open. The agreed rate interest 
deposit was per cent., and per cent. only should allowed until 
certificate due. interest should then allowed until 
the claim reaches judgment, after which the judgment draws per 
eent. State rel. Spillman Farmers’ State Bank, 113 Neb. 679, 
204 795. The interest, therefore, should computed $975 
and the judgment against the guaranty fund reduced from $8,775 
$7,475. The judgment the district court, modified, affirmed. 

Affirmed modified. 


DRAFT FOR AMOUNT COLLECTED BANK 
FOR INSURANCE COMPANY HELD EQUIT- 
ABLE ASSIGNMENT FUNDS 


State Farmers’ Mutual Tornado Insurance Co. Cantley, Commis- 
sioner Finance, Kansas City, Mo., Court 
Appeals, Rep. (2d) 970 


The defendant bank ‘collected for the plaintiff insurance com- 
pany assessments due from its policyholders, and sent the plaintiff 
draft another bank for the amount collected. Before the 
draft could presented the defendant bank closed its doors, and 
the draft was not paid. the time the draft was drawn there 
was enough money belonging the defendant the drawee bank 
pay the draft. The plaintiff brought suit against the defendant 
and the Commissioner Finance have its claim for the amount 
the draft allowed preference. was held that the plaintiff 
was entitled preference over the other the de- 
fendant bank for the reason that between the plaintiff and the 
defendant and the commissioner the draft constituted 
signment the defendant’s funds the drawee bank the 
amount such draft. 


Suit the State Farmers’ Mutual Tornado Insurance Co. against 
Cantley, Commissioner and another. Judgment for 


similar decisions see Banking Law Journal Digest (Third 
Edition) 234, 130. 
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plaintiff, and defendants appeal. Affirmed part, and reversed 
part. 

Aber, Warrensburg, for appellants. 

Harrison, Cameron, for respondent. 


BLAND, J.—This suit brought plaintiff against the Farm- 
ers’ Bank Leeton, Mo., and the finance commissioner charge 
said bank. The purpose the action have certain funds the 
hands the commissioner charge the assets the bank declared 
entitled preference over the claim general creditors. The 
court allowed plaintiff’s claim preferred one the sum $616.02, 
being the amount certain draft issued the cashier the 
Farmers’ Bank Leeton plaintiff, together with the further sum 
$3.20, being the protest fee and expenses incurred plaintiff 
reason the nonpayment the draft. Defendants have appealed. 

The facts show that plaintiff mutual tornado insurance com- 
pany having assets about eighty-six eighty-seven millions 
dollars, and policyholders scattered over the western part the state. 
Assessments due plaintiff from its policyholders were collected through 
local banks the following manner: Plaintiff would send the bank 
list policyholders together with letter explaining how the col- 
the assessment should made. Plaintiff would also send 
notice the policyholders notifying each them the amount 
the assessment due and what bank should paid. Plaintiff 
July 1925, and for twenty years prior thereto, used the Farmers’ 
Bank Leeton collection agent collect assessments from policy- 
holders and about the town Leeton. seems that one these 
lists would sent the defendant bank about every two years. 

Plaintiff July 1925, made assessment usual and sent 
list containing the names one hundred policyholders and about 
Leeton the defendant bank. Enclosed with this list was letter 
stating that when policyholder came make payment, the bank 
should see that the notice sent plaintiff him corresponded the 
name and policy number the list; that the policyholders given 
the column [on the list] for that purpose,’’ and not 
accept pay from any those whose name did not appear upon the 
list unless they brought their notices with them that the informa- 
tion the right policy number and the amount would fur- 
nished. The letter further instructed the bank to— 


time enough for all who will come and pay (usually three 
weeks). Some course will not pay and should have the list 
soon possible, can send out second notices. Return list to- 


gether with the draft for amount collected, less your per cent. com- 
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Plaintiff was unable get any report from defendant bank the 
made it, although plaintiff repeatedly wrote from 
plaintiff’s home office Cameron, until Oct. 1925. this date the 
bank wrote plaintiff that the total collections had been $628.59 and 
sent plaintiff draft for that amount less per cent. collection charges. 
This draft, for $616.02, was drawn the Leeton bank upon its cor- 
respondent bank, the National Bank Commerce St. Louis. 
was admitted the trial that the time the draft was drawn there 
was enough money belonging defendant bank the St. Louis bank 
pay this draft. the receipt the draft plaintiff was de- 
posited the account plaintiff the Bank Cameron but before 
reached the National Bank Commerce St. Louis defendant bank 
closed its doors and went into the hands the finance commissioner 
and the draft was not paid. 

The evidence shows that plaintiff had never formally opened 
account with defendant bank and had business with except the 
sending the question. There were specific instructions 
the defendant bank how handle the money paid the 
policyholders upon their assessments, that say, directions 
what manner the money should kept defendant bank pend- 
ing its forwarding plaintiff. banks who made these collections 
list that and when they are through they added the list 
and send [plaintiff] However, the books the defendant 
bank showed account with the bank the name plaintiff 
which the money collected these lists were shown credits 
plaintiff. 

insisted that the court erred allowing plaintiff’s claim 
preferred one for the reason that the relationship debtor and cred- 
itor and not that principal and agent existed between plaintiff and 
the defendant bank after the collections were made and deposited 
the account plaintiff the bank, and therefore the status plain- 
tiff was that creditor when the defendant bank failed. 
Although there seems much this contention, need 
not pass upon for the reason that the draft drawn the Bank 
Leeton the National Bank Commerce St. Louis October 
1925, for $616.02 equitable assignment defendant 
bank’s funds the St. Louis bank favor plaintiff for the 
amount the draft. See Federal Reserve Bank Millspaugh, 314 
Mo. 282 706, 709. 

well settled this state host authorities, among 
which there dissent, that the giving check draft for 
part the fund the hands the drawee not assignment 
the funds pro tanto the absence express acceptance certi- 
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fication such check by‘the drawee and gives the payee lien upon 
the fund. the Loomis Robinson, Mo. 488, was held 
that assignment part judgment made without the consent 
the debtor was void law and equity. The reason given for this 
holding that the debtor right pay his debt solido and 
refuse subjected suits several claimants which might re- 
sult the law compelled him 'to recognize each order assign- 
ment pro tanto the fund. See McEwen Sterling State Bank (No. 
16206) (2d) 702,'decided this but not officially re- 
ported, and cited; see, also, section 975, 1919, and 
916, 917, However, some authorities hold that between the 
drawer and payee the check draft, the check draft operates 
equitable assignment pro tanto the fund. Daniels Ne- 
gotiable Instruments (6th Ed.) 1852. 

this were between plaintiff, the payee the draft, and 
the National Bank Commerce St. Louis, plaintiff would not 
entitled recover unless the check was for the entire fund 
the hands the Bank Commerce and for the purpose this case 
may admitted that the draft did not represent the entire account 
the Bank with the National Bank Commerce St. 
Louis. However, this not contest between plaintiff and the Na- 
tional Bank Commerce St. Louis but taken one be- 
tween plaintiff and the Bank Yeeton the commissioner finance 
obtain greater title the assets that bank, which included 
deposits that had the National Bank Commerce St. Louis, 
than had the Farmers’ Bank Leeton. Daniels Negotiable In- 
struments, pp. 1851, 1852, notes 67, 68; Roberts Austin Corbin 
Co., Iowa, 315, 327, Am. 146. between plaintiff 
the one hand and the commissioner and the latter bank 
the other, the drawing the draft, before stated, was, 
ing the latest decision our Supreme Court, equitable assign- 
ment pro tanto the funds that bank the National Bank 
Commerce St. Louis. 

The holding the Supreme Court the case Federal Reserve 
Bank Millspaugh, supra, that, between the payee the draft 
and the commissioner finance charge the bank which drew it, 
there was equitable assignment the fund the extent the 
draft and therefore the payee entitled preference, contrary 
previous holdings the Supreme Court Dickinson 
Coates, Mo. 250, Am. Rep. 288, Merchants’ Bank 
Coates, Mo. 168, which and others were not mentioned the 
Millspaugh Case, and, perhaps the greater weight 
authority this country upon the question. See Fourth Street 


f 
: 
q 
4 A 


722 THE BANKING LAW JOURNAL 


Bank Yardley, 165 634, Ct. Ed. 855; Florence 
Mining Co. Brown, 124 385, Ct. 531, Ed. 424; La- 
Bank Schuler, 120 511, Ct. 644, Ed. 704; 
Lunt and Cook North Amer., Barb. 221; Reviere 
Chambliss, Adm’r, 120 Ga. 714, 122; Covert Rhodes, 
Ohio St. 66, 94. However, are required follow the last 
decision the Supreme Court the question and therefore 
that the trial court properly allowed preference this for the 
amount the draft. are unable see upon what theory the ex- 
preferred claim. The judgment, therefore, affirmed for only $616.02 
and reversed the balance. 


DEPOSITOR ENTITLED PAYMENT FROM 
DEPOSIT GUARANTY FUND 


State rel. Spillman, Attorney General, Citizens’ State Bank 
Chadron, Supreme Court Nebraska, 219 Rep. 188 


depositor state bank entitled the protection the 
guaranty fund the full amount the deposit, where, unknown 
the depositor, the bank receives the deposit condition that 
redeposit portion the funds with another bank. 


Proceeding the State, the relation Spillman, At- 
torney General, against the Citizens’ State Bank Chadron, Neb., 
which Fay Hill was appointed receiver, and which Dalbey, 
Secretary and Treasurer the Joint Protective Board and Mem- 
bers Chicago Northwestern System Division the United 
Brotherhood Maintenance Way Employees and Railroad Shop 
Laborers, intervened claimant. From judgment allowing the 
full against thé guaranty fund, the receiver 
firmed. 

appellant. 

Ward, Hot Springs, for appellee. 


WHEELER, J.—This action was instituted behalf rail- 
way labor union establish claim $10,500 against the de- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 330. 
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positors’ guaranty fund. The claim arises under the following cir- 

1921 Dalbey was the secretary and treasurer the 
Brotherhood the Maintenance Ways Employees and Railway 
Shop Laborers the Chicago Northwestern Railway Company,. 
with large funds under his control. His brother, Dalbey, was 
the Stockman’s Bank Hot Springs, South Dakota. 
Dalbey, the union secretary, deposited the union funds his brother’s 
bank. Subsequently the union officers decided not deposit more 
than $10,000 any one bank. The Dalbey brothers then arranged 
give the Citizens’ State Bank Chadron, Nebraska, $10,000 de- 
posit from the union funds. Dalbey, the cashier the Stock- 
man’s Bank, told Mr. Birdsall, the assistant cashier the Chadron 
bank, that had arranged get him $10,000 deposit from the rail- 
way union and that return wanted the Chadron bank re- 
deposit one-half this $10,000 with the Stockman’s Bank. order 
obtain and keep this deposit the Chadron bank agreed 
did keep deposit $5,000 with the South Dakota bank. This ar- 
rangement was not known Dalbey, the railway union treas- 
urer, any the union officials. was merely scheme concocted 
between the the Stockman’s Bank and the Chadron bank 
secure for the Stockman’s Bank larger deposit than the railway 
union intended place with the Stockman’s Bank. The deposit 
tinued $10,000 except that whenever Dalbey, the union treas- 
urer, came for re-election withdrew the deposit and took the 
funds with him the union order turn them over his 
sor. When re-elected Dalbey returned the deposit the Chad- 
ron bank and the Chadron bank redeposited one-half with the 
Stockman’s Bank. When the Chadron bank failed the claim was re- 
sisted the ground that only one-half the claimed deposit actually 
remained the Chadron bank and that the deposit was made upon 
collateral agreement redeposit one-half the fund the Stock- 
man’s Bank. The claim against the guaranty fund was allowed 
full the district judge, and think was right. 

Had knowledge the transaction been brought home Dal- 
bey, any the union officials, the deposit would have been in- 
validated claim against the guaranty fund because the col- 
lateral agreement. Laws 1923, 191, 39. far the union knew 
they had $10,000 deposit the Chadron bank. The deposit was 
actually made and $500 acerued interest was due thereon. 
Under the Nebraska guaranty law the union entitled recover the 
full amount the deposit together with accrued interest $500 from 
the guaranty fund. 

judgment the district court affirmed. 
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BANK FORWARDING ITEM FOR COLLECTION 
AND REMITTANCE ENTITLED 
PREFERENCE FAILURE 
CORRESPONDENT 


Atlantic National Bank Jacksonville Pratt, Supreme Court 
Florida, 116 So. Rep. 635 


The plaintiff bank sent items for collection and return cor- 
respondent bank which the defendant was later appointed re- 
The correspondent collected the items and sent its drafts 
the plaintiff but failed before the drafts could 
was held that the plaintiff was entitled preference payment 
over the general 


Suit the National Bank Jacksonville against Fred- 
rick Pratt, receiver the Bank South Jacksonville. From 
order sustaining demurrer the complaint, complainant appeals. 
Reversed. 

Baker, Baker Rutherford, Jacksonville, for appellant. 

Walter Rogers and Thomas Shuff, Jr., both Jacksonville, 
for appellee. 


WHITFIELD, J.—The amended bill complaint, effect, 
alleges that the bank South Jacksonville was the regular corre- 
spondent the complainant, the Atlantic National Bank; that 
January 10, 1927, and January 11, 1927, the complainant sent the 
Bank South Jacksonville, ‘‘for collection and 
cordance with the usual custom between’’ the two banks, checks and 
other items payable and drawn the Florida Southside 
Bank; that December 31, 1926, complainant sent the South 
Jacksonville Bank, ‘‘for collection and draft due Jan- 
uary 10, 1927; that January 10, 1927, the draft was paid 
the Bank South Jacksonville check the Florida 
Southside Bank; that the and 12th January, 
1927, the Bank South Jacksonville collected from the Florida 
Southside Bank all said items checks, and collected and 
actually received from the Florida Southside Bank $11,171.70 pay- 
ment for the said items and checks; that the said Bank South Jack- 
sonville sent complainant payment said items its checks drafts 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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payable complainant, drawn its New York correspondent and 
complainant, and the same time sent complainant its checks 
drafts drawn the Barnett National Bank Jacksonville, national 
banking corporation, the People’s Bank Jacksonville, make 
good its draft complainant; that said checks drafts 
drawn the said Barnett National Bank Jacksonville and said 
People’s Bank Jacksonville were each dishonored the said bank 
refusing pay the same, and said New York draft was likewise dis- 
honored; the said Bank South Jacksonville did not have the funds 
its with complainant pay the check draft drawn com- 
plainant unless the checks drafts drawn the said Barnett Na- 
tional Bank Jacksonville and the said People’s Bank Jacksonville 
were paid; that the 13th day January, 1927, the said Bank 
South Jacksonville closed its door; Fredrick Pratt was appointed 
receiver for said bank; that the said Bank South Jacksonville 
insolvent and was insolvent both the time received and the 
time collected the aforesaid checks from the said Florida Southside 
Bank, and did not know that the said Bank South 
Jacksonville was insolvent said time; that complainant has made 
demand the defendant receiver for the said sum $11,171.70 
preferential claim, payable before the unsecured claims against the 
said Bank South Jacksonville are paid. Complainant further 
claims that has preference the assets the said Bank South 
Jacksonville for the payment the items herein mentioned, but the 
defendant, receiver aforesaid, has refused allow 
claim for said items preferential claim and pay same before 
paying the unsecured claims; that the claim complainant has been 
admitted the defendant lawful and just claim against the 
assets his hands, except the preference said claim; that the 
money received the Bank South Jacksonville from the said 
Florida Southside Bank was received said bank trust fund, 
and that title said checks time passed the said Bank 
South Jacksonville; and that the amount money the 
said Bank South Jacksonville swelled the funds the said Bank 
South Jacksonville that the relation debtor and creditor did not 
arise between complainant and the said Bank South Jacksonville 
reason said collections. 

amendment, alleged that the said Bank South Jackson- 
ville had with complainant real balance $1,117.94 the 
13th day January, 1927, the time its affairs were taken over 
the comptroller. 

And further amendment the bill alleges: That 
was the custom and understanding between complainant and the said 
Bank South Jacksonville, the time the items heretofore mentioned 
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were sent said Bank South Jacksonville for collection, that said 
Bank South Jacksonville should remit complainant the amount 
money collected each day the day the same was collected. That 
there was understanding agreement custom between the said 
Bank South Jacksonville and complainant that complainant should 
give any credit allow the said Bank South Jacksonville any lati- 
tude the time remitting for items sent for collection complain- 
ant. That complainant kept account with the said Bank South 
Jacksonville and had eredit balance with said Bank South Jack- 
sonville; and there were reciprocal mutual accounts any kind 
between complainant and the said Bank South Jacksonville. 

The prayer that complainant decreed preferential claim 
over unsecured the Bank South Jacksonville and for 
general relief. 

The defendant receiver demurred grounds that: 

(1) Said last amendment adds new matter and immaterial 
and irrelevant. 

(2) The issues attempted raised said amendment have al- 
ready been decided this court this cause adverse complainant. 

(3) Said amended bill complaint shows its face that com- 
plainant not entitled preference. 

(4) does not appear that complainant able trace and locate 
any trust fund. 

(5) appears from the allegations said amended bill com- 
plaint that complainant general and not preferred 

(6) appears from the allegations said amended bill com- 
plaint that title said check and its proceeds passed the Bank 
South Jacksonville, and that the relation principal and agent has 
ended. 

(7) appears from the allegations said bill complaint that 
said Bank South Jacksonville was used the complainant its 
collecting agent for many items and was authorized collect and 
mingle funds, and that said Bank South Jacksonville was indebted 
the complainant upon balance accounts and was under ob- 
ligation forward the complainant any funds. 

(8) appears from the allegations the amended bill com- 
plaint that complainant accepted from said Bank South Jackson- 
ville the draft check said Bank South Jacksonville payment 
the items mentioned the amended bill complaint. 

The court sustained the demurrer the third, fifth, sixth, and 
seventh grounds. 

The complainant appealed. 

Where bank remits bank several items negotiable paper 
collection and remittance according the custom 
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standing between’’ the banks, viz., that bank should remit 
bank ‘‘the amount money collected each day the day the same 
was and bank the several items from other banks 
persons and remits bank checks bank other banks for 
the amounts the collections, but such checks are not paid due 
because the failure bank after making the collections 
and after remitting its checks therefor, but before the checks 
bank are paid, and there was commingling funds consent and 
reciprocal accounts deposits between the two banks, bank hav- 
ing account with balance its credit with bank but bank 
having account with bank. bank entitled preference 
payment the receiver bank for the collections made. See 
State Nat. Bank Little Rock First Nat. Bank Atchison, Kan., 
124 Ark. 531, 673; Bank Poplar Bluff Millspaugh, 313 
Mo. 412, 281 733, 754; Federal Reserve Bank 
Richmond Peters, 139 Va. 45, 123 379, 742. 
Reversed. 


TRUST COMPANY ENTITLED SET OFF UN- 
MATURED CLAIM AGAINST DEPOSIT 
INSOLVENT CORPORATION 


Leech Duncan, Inc., Court New Jersey, 
142 Atl. Rep. 364 


the time the defendant corporation was adjudged insolvent 
and receiver was appointed therefor, had money deposit 
with trust company. was also indebted the trust company 
trade not then due. was held that the trust 
company was entitled set off its unmatured claim against the 
corporation against the corporation’s deposit. 


Suit Milton Leech against Campbell for 
which receiver was appointed. return order show 
cause determine the North Camden Trust Company’s right set- 
off against the Decision for the Trust Company. 

Howard Kinney, Newark, pro se. 

Joseph Carr, Camden, for North Camden Trust Co. 


similar decisions see Banking Law Journal Digest 
Edition) 611. 
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LEAMING, C.—On December 27, 1927, Campbell Dun- 
corporation this state, was this court adjudged 
solvent, and receiver was that day appointed pursuant the 
provisions our Corporation Act. Comp. St. 1910, 1592 seq. 
that date the insolvent corporation had money deposit with the 
North Camden Trust Company, and also was indebted that trust 
company trade acceptance not then due. 

The single question for determination herein whether the trust 
was privileged set off its claim, which was not then ma- 
tured, against the debt which was due and payable the insolvent 
corporation the time the receiver’s appointment. 

The great diversity views this subject will found 
the question can considered open one. 

MeManus-Kelly Co. Pope Manf. Co. (N. Ch.) 297, 
Vice Chancellor Howell adopted the view that, since the statutory 
right set-off actions law did not embrace debts not due, 
greater right could exist the administration the estate in- 
solvent corporation, unless special existed from which 
equitable right could said arise, such deposit which was 
part the proceeds unmatured discounted note held the 
bank, other purely equitable right. 

But the subsequent Shields John Shields Construction 
Co., Eq. 21, 1022, pointed out that the provisions 
our Corporation Act touching set-offs cases insolvent 
tions are materially broader than the provisions our gen- 
eral set-off act, and embrace all cases ‘‘mutual dealings,’’ cir- 
apparently overlooked the earlier decision Vice Chan- 
Howell. That view, connection with the decision our Court 
Errors and Appeals Butler Commonwealth Co., 
Eq. 423, 319, declaring the provisions our Corporation 
Act, far they deal with insolvent corporations, essentially 
bankrupt act, impelled the conclusion that the right set-off obtained 
favor unmatured indebtednes. Eastern Milling Export Co. 
Eastern Milling Export Co. Pennsylvania (C. C.) 146 761, 
and the other like adjudications other jurisdictions, cited the re- 
ceiver, cannot regarded view the provisions 
our Corporation Act already referred to. 

The views adopted Shields John Shields Construction Co., 
supra, which appear unassailable, must regarded 
ling, and the right the trust company offset its unmatured claim 
must recognized. 
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NOTICE DISHONOR GIVEN COLLECTING 
BANK HELD SUFFICIENT 


Bank Alpena Meyers, Supreme Court Arkansas, 
Rep. (2d) 


Lamb, one the defendants, who was indebted 
Meyers, the other defendant, gave the latter check which de- 
posited the plaintiff bank. The plaintiff sent the check an- 
other bank for collection, and the collecting bank duly presented 
for payment. Payment was refused and the plaintiff called 
the defendants pay the amount the check, which had been 
Meyers’ account. The defendants refused pay, and 
when sued the plaintiff contended that they could not held 
liable for the reason that the plaintiff had not given them notice 
nonpayment the check was required law. ap- 
peared, however, that the collecting bank had given the defendants 
notice the dishonor the check the day payment was re- 
fused. was held that this was sufficient notice dishonor and 
that the plaintiff was entitled recover. 


Action the Bank Alpena against Meyers and another. 
Judgment for defendants, and plaintiff appeals. Reversed and rendered. 

Butt, Eureka Springs, for appellant. 

Fuller, Eureka Springs, for appellees. 


MEHAFFY, J.—C. Lamb, one the appellees, was indebted 
Meyers, the other appellee, and gave him check for $384 
the Farmers’ Merchants’ Bank Green Forest, dated July 18, 
1926, and Meyers deposited the check the same day the Bank 
Alpena. The amount the check was his Said 
check was then forwarded the usual course and the usual way its 
correspondent bank for collection, finally reaching the First National 
Bank Green Forest, and the same day the First National Bank 
Green Forest presented the Farmers’ Merchants’ Bank 
Green Forest for payment, and payment was refused. 

There complaint charge negligence because the man- 
ner which the check was sent the bank which was drawn. 
The bank appellees pay the amount the check, and they 
refused; their contention being that the Bank Alpena, the appel- 
lant, had not notified them required law, and the only contention 


similar decisions see Banking Law Journal Digest (Third 
Edition) 799. 
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controversy whether they are discharged because failure 
receive notice from appellant. 

The circuit court directed verdict favor appellees, and ap- 
pellant has properly prosecuted this appeal. 

Appellee Meyers himself testified that the Bank Alpena never 
did notify him until the 13th August, but that had learned 
the very day that payment the check had been refused the 
eashier the First National Bank Green Forest. 

check was sent another bank the National Park Bank 
New York for presentment the Columbia Trust Company and for 
The court said: 


National Park Bank might have given notice the parties 
liable upon the note its own principal. Both the Park 
Bank and the Whaling Bank used due diligence, and the defendant 
received all the notice dishonor was entitled to, either under the 
Negotiable Instruments Act under the common law New York, 
which, far the giving notice dishonor concerned, does 
not differ from our own common law. this notice was sufficient, 
need not inquire the the notice directed the 
defendant New London.’’ Gleason Thayer, Conn. 248, 
790, Ann. Cas. 1915B, 1069. 


the above case the Park Bank, whom the check was sent for 
just was sent the National Bank Green Forest 
this case, gave the notice through notary public, and the court 
held that that was sufficient notice. 

has been said: 


examination the question, are opinion that this 
branch the law merchant correctly stated Ch. Bills, 527, where 
said: ‘It suffices notice given, after the bill dishonored, 
any person who party the bill, who would the same 
being returned him, and after paying it, entitled require re- 
imbursement, and such notice will, general, inure the benefit 
all the antecedent parties, and render further notice from any 
those parties unnecessary, because makes difference who gives 
the information, since the object the notice that the parties may 
have recourse the acceptor.’ This, however, must taken with the 
qualification, elsewhere stated, that stranger the bill cannot give 
the notice. was impossible for the drawer not have 
known from that the bill was unpaid, and that had been protested 
the holder for the purpose holding the parties Brails- 
ford Williams, Md. 150, Am. Dee. 559. 


The National Bank Green Forest was the bank whom the 
was sent for collection, and had authority collect, and, 
upon failure collect, authority notify all the parties, might 
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have notified the bank which sent it. this case, according 
Mr. Meyers’ testimony, was notified the very day that the check 
was dishonored. testifies, however, that, the Bank Alpena 
had notified him, could have protected himself the 5th August 
the extent $250 reason having his possession check 
made him which belonged Lamb. But actually received the 
notice the Ist day August, and saw Lamb that day, and con- 
that Lamb would make all right. The notice served the 
Bank Alpena would not have given him any information knowl- 
edge any facts that did not get from the cashier the First 
National Bank Green Forest. 

Our conclusion that the court erred directing verdict 
favor the appellees. The judgment therefore reversed, and judg- 
ment ordered entered here for the appellant for the amount sued 
for. 


SCHOOL DISTRICT DEPOSIT NOT ENTITLED 
PREFERENCE INSOLVENCY 
BANK 


Independent School District No. Bear Lake County, Porter, 
Supreme Court Idaho, 266 Pac. Rep. 1098 


Money belonging independent school district deposit 
bank open checking account not entitled preference 
payment upon the failure the bank. 


the matter the liquidation the Bank Montpelier 
Porter, Commissioner Finance the state, under the pro- 
visions chapter the 1921 Session Laws. From judgment 
affirming the classification the Commissioner Finance the 
claim presented Independent School District No. Bear Lake 
County, claimant appeals. Affirmed. 

Coffin and Harry Holden, both Pocatello, and Geraint 
Humphreys, Montpelier, for appellant. 

Ray, Boise, and Jones, Pomeroy Jones, Pocatello, 
for respondent. 

LEE, the close business August 11, 1924, the Bank 
Montpelier suspended payment and was taken over the com- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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missioner finance for liquidation. When the bank closed its doors 
there was deposit the name Harold Hull, treasurer 
the school district, the sum $9,783.48. The school district filed its 
have its deposit allowed trust fund, under subdivision 
13, 42, the Laws 1921. The commissioner allowed the claim 
under subdivision thereof. From such allowance appeal was 
prosecuted the district court. separate action was also prosecuted 
the district court have the amount the district’s deposit ad- 
judged trust fund and set off against certain warrants the district 
the hands the bank. The causes were consolidated and tried to- 
gether. From judgment, affirming the classification the commis- 
sioner, this appeal has been taken. 

careful consideration the allegations contained the verified 
application for the allowance the claim, together with the stipula- 
tion, the exhibits, and oral evidence, has that the trial 
court was amply justified finding that the moneys were deposited 
and held the bank open checking account; and that, such 
deposit, the moneys became the property the bank and were not 
held trust for the district. Under the facts, the court properly 
classified the district’s claim, under subdivision debt due 
depositor, such subdivision the statute providing that: 


(except those actually placed special deposit under statutes pro- 
viding therefor), including those the United States, the state 
Idaho, and every county, district, municipality, political subdivision 
publie corporation this state, whether secured unsecured, 
whether deposited violation law otherwise, are included within 
the terms this subdivision and take the same priority debts due 
any other depositor; anything the statutes the state Idaho 
the contrary notwithstanding.’’ 


Under section 13, 42, the Laws 1921, offset not al- 
lowed. Brown Porter, Idaho, 295, 245 398. 
Judgment affirmed. Costs respondent. 


Statutes Regulating Joint and Trust 


Deposits 


NOTE: Where deposit made the names two more per- 
sons, one person trust for another, troublesome question fre- 
quently arises upon the death one the parties the transaction 
the ownership the deposit the right the bank 
pay the deposit the surviving party. number states have 
passed statutes regulating various ways the rights banks and 
depositors connection with deposits this kind. This the first 
installment series setting forth these statutes. 


ALASKA 


deposits name two persons payable either. When 
deposit has been made, shall hereafter made, any bank 
any trust company doing banking business this Territory the 
names two more persons, payable either, payable either 
the survivor, such deposit any part thereof, any interest 
dividend thereon, may paid either said persons, whether the 
other others living not; and the receipt acquittance the 
person paid shall valid and sufficient release and discharge 
the bank for any payment made.’’ (Laws 1921, See. 


ARIZONA 


account between husband and wife—Payment survivor. 
Whenever husband wife open joint account with any bank 
trust company, and either one becomes deceased, such bank trust 
company shall pay the survivor the amount standing their joint 
and upon making such payment such bank trust company 
shall released from all further liability for such amount.’’ (Laws 
1921, See. 69.) 


CALIFORNIA 


Deposits. When deposit shall made any bank 
any person the names such depositor and another person and 
form paid either the survivor them, such deposit and 
any additions thereto made either such persons after the making 
thereof, shall become the property such persons joint tenants, 
and the same together with all dividends interest thereon, shall 
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held for the exclusive use such persons and may paid either 
during the lifetime both the survivor after the death one 
them, and such payment and the receipt acquittance the one 
whom such payment made shall valid and sufficient release 
and discharge such bank for all payments made account such 
deposit prior the receipt such bank notice writing not 
pay such deposit with the terms thereof. The making 
the deposit such form shall, the absence fraud undue 
influence conclusive evidence, any action proceeding which 
either such bank the surviving depositor party, the intention 
both depositors vest title such deposit and the additions thereto 
such survivor.’’ (Laws Cal., Title 50, See. 15a, amended 
May 22, 

trust. When any deposit shall made any bank 
any person trust for another, and other further notice 
the existence and terms legal and valid trust shall have been 
given writing such bank, the event the death the trustee, 
the deposit any part thereof, together with the dividends inter- 
est thereon, may paid the person for whom the deposit was 
made.’’ (Laws Cal., Title 50, See. 15a, amended May 22, 1925.) 

Section Title 50, General Laws California, 1923, defines 
the word follows: ‘‘Any banking institution 
which shall have been incorporated conduct the business 
ing money deposit, transacting trust business 


COLORADO 


Deposits. When bank deposit any bank trust com- 
pany transacting business this state has been made, 
after made, the names two more persons payable them 
any them, such deposit any part thereof any interest 
dividend thereon may paid any one said persons whether 
the other others living not, and the receipt acquittance 
the person paid shall valid and sufficient discharge the pay- 
ing bank from all said persons, their heirs, executors, administrators 
and assigns; and such deposit shall deemed owned said 
persons joint with the right survivorship; provided, 
however, that the event any bank has actual knowledge that any 
one more said depositors dead, nothing this contained 
shall deemed except such payment from operation section 
chapter 136 the Session Laws (Courtright’s Mills 
Ann. Stat., Chap. 13, See. 381. ’21, 559, See. See. 
2692.) 

Section Chapter 136 the Session Laws 1913, referred 
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the above statute deals with the collection inheritance tax 
upon the estates deceased persons. 

Seetion 317, Chapter 13, Courtright’s Miils Annotated Statutes 
defines the word ‘‘bank’’ follows: ‘‘Every person, 
and except national banks, engaged the business 
banking the State 


CONNECTICUT 


joint When deposit has been shall 
made any savings bank the department for savings any 
trust company, national bank banking association the name 
two persons and payable either the survivor, such deposit, 
any part thereof, any interest dividend thereon, may paid 
either said persons, and the receipt the person paid shall 
valid and release and discharge account the pay- 
ment (Laws 1923, ch. 65, 3519.) 

facts about deposits trust. When deposit 
made any savings bank one person trust for another the name 
and residence the cestui que trust and the nature the trust shall 
disclosed and the deposit shall credited the depositors 
trustee for such person; and trust created deed, 
will judicial appointment, certificate that effect shall filed 
the time the deposit. notice the existence and terms 
such trust has been given writing the bank, the event 
the death the trustee, the deposit, with the interest thereon, may 
paid the cestui que Gen Stat. 1918, 3982. 


DELAWARE 


made two more persons. When deposit any 
bank, trust company, savings bank other banking institution this 
state, made the name two more persons, deliverable pay- 
able either, their survivor survivors, such deposit, any 
part thereof, the thereof, may delivered paid 
either said persons, the survivor survivors, due course 
(Laws 1915, ch. 107, See. 15.) 

trust. When deposit any bank, trust company, 
savings bank other banking institution this state, made by. 
any person trust for another, and other further notice the 
existence and terms legal and valid trust shall have been given 
writing the bank, the event the death the trustee, such 
deposit, any part thereof, the increase thereof, may paid 
the person for whom said deposit was made, his legal representa- 
(Laws 1915, ch. 107, 16.) 
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GEORGIA 


deposits two names. When deposit has been 
made, shall hereafter made, any bank transacting business 
this state the names two persons, payable either, pay- 
able either the survivor, such deposit, any part thereof, 
any interest dividend thereon, may paid either said per- 
sons whether the other living not; and the receipt acquittance 
the person paid shall valid and sufficient release and dis- 
charge the bank for any payment (Park’s Ann. Code, 
Supp. 1922, See. 2280 mm.) 

deposits trust. Whenever any deposits shall 
made any bank any person trust for another, and other 
further notice the existence and terms legal and valid trust 
shall have been given writing the bank, the event the death 
the trustee, the same, any part thereof, together with the divi- 
dends interest thereon, may paid the persons for whom said 
deposit was Ann. Code, Supp. 1922, See. 2280qq.) 


IDAHO 


Two Names. When deposit has been made, shall 
hereafter made, any bank, the names two persons, payable 
either payable the survivor, such deposit, any part thereof, 
interest dividend thereon, not then attached law 
equity suit against either said persons, may paid either 
said persons, whether the other living not, and such payment 
shall discharge the bank making same from its obligation, any 
such other person his legal representatives for account 
such deposit. This section shall apply husband and wife all in- 
tents and purposes the same other (Laws 1925, Chap. 
133, 99.) 

Trust; Payment. Whenever any deposit shall 
made any bank any person trust for another and other 
further notice the existence and terms legal and valid trust 
shall have been given writing the bank, the event the death 
the trustee, the same any part thereof, together with the divi- 
dends interest thereon, may paid the person for whom said 
deposit was made, his legal representative.’’ (Laws 1925, Chap. 
133, See. 96.) 

Section Chapter 133, Laws 1925, defines the word 
follows: word ‘Bank’ used this act, shall construed 
mean any incorporated bank institution (except National Banks) 
which shall have been incorporated conduct the business receiv- 
ing money deposit, transacting trust business herein defined, 
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and shall construed include any individual, co-partnership, 
association engaged the banking business herein 
defined, the date this act becomes 


ILLINOIS 


survivorship rights—Deposits banks. Except 
executors and trustees, and except also where will other in- 
strument writing expressing intention create joint tenancy 
personal property with the right survivorship, the right in- 
survivorship between joint tenants owners personal 
property hereby abolished, and all joint tenancies ownerships 
shall, all intents and purposes, deemed tenancies common; 
provided, that when deposit any bank trust company trans- 
acting business this state has been made shall hereafter made 
the names two more persons payable them when the ac- 
count opened thereafter, such deposit any part thereof any 
interest dividend thereon may paid any one said persons 
whether the other others living not, and when agreement 
permitting such payment signed all said persons the time the 
account opened thereafter the receipt the per- 
son paid shall valid and sufficient discharge from all parties 
the bank for any payments made.’’ (Callaghan’s Stat. Ann., 
1925, ch. 76, Sec. 2.) 

deposits trust credited—Payment deposits death 
trustee. deposit made with any doing banking 
trust business one person trust for another, the name and 
residence the person for whom made shall disclosed, and 
shall the depositor trustee for such person; and 
other notice the existence and terms trust has been given 
writing such corporation, the deposit, any part thereof, together 
with the interest thereon, may, the event the death the trustee, 
paid the person for whom said deposit was made, his legal 
(Callaghan’s Ill. Stat. Ann., 1924, Chap. 16a, 
24, foree July 1921.) 


INDIANA 


the names two persons, payable either. When 
deposit shall hereafter made any bank with any trust 
company transacting business this state the names two per- 
sons, payable either, payable either the survivor, such de- 
posit, any part thereof, any interest dividend thereon, may 
paid either said persons, whether the other living not; and 
the receipt the person paid shall valid and 
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sufficient release and discharge the bank for any payment made. 
Provided, however, that nothing herein contained shall taken 
affect repeal any law now force this state re- 
gard the property any partnership the administration thereof 
the surviving (Burn’s Ann. Ind. Stat. 1926, See. 3862.) 


IOWA 


names two persons. When deposit shall here- 
after made any bank trust company the names two 
persons, payable either, payable either the survivor, such 
deposit, any part thereof, interest dividend thereon, may 
paid either said persons whether the other living not, and 
the receipt acquittance the person paid shall valid and 
sufficient release and discharge the bank, banker trust company 
for any payment (Code Iowa, 1924, See. 9267.) 


deposited funds. When any deposit shall made 
any person trust for another, and other further notice 
the existence and terms legal and valid trust shall have been 
given the corporation the event the death the trustee, the 
same any part thereof, together with the dividends interest 
thereon, may paid the person for whom the said deposit was 
made, his her legal representatives; provided that 
son for whom the deposit was made, minor, shall not draw the 
same during his her minority without the consent the legal rep- 
resentatives said (Code Towa, 1924, See. 9287.) 

e 


KANSAS 


Deposits. When deposit has been made, shall here- 
after made, any bank trust company transacting business 
this state, the two more persons payable either, 
payable either the survivor, such deposit any part thereof, 
any interest dividend thereon, may paid either 
sons whether the other living not; and the receipt 
the person paid shall valid and sufficient release and dis- 
charge the bank for any payment (Kansas Laws 1927, 
Chap. 88, See. 129, amending 9—173, Rev. Stat. 1923.) 


(To continued) 


ge 


BANK AND INVESTMENT ITEMS 


CHASE NATIONAL 
PLETES NEW THIRTY-EIGHT STORY 
new thirty-eight story home 
the Chase National Bank New York, 
adding another pinnacle the region 
towers the heart the financial district, 
has been completed and within short 
time will house the second 
largest banking institution. 

Overlooking Sub-Treasury 
Building and commanding view over 
large part the metropolitan area, the 
new Chase Building towers 494 feet above 
the street level site extending along 


Nassau Street from Pine Cedar. One 
the most architecturally impressive 
business buildings the city, com- 


bines unusually modern and commodious 
banking quarters with large area 
office space rented outside tenants. 

The new home the Chase bank stands 
ground. records dis- 
close that 1697, when Nassau Street 
was known the quaintly descriptive 
title Pye Woman’s Street, the plot 
land now occupied the Chase Building 
was purchased the Huguenot 
Church. The site then lay “far out 
town” and was seven years before the 
congregation erected its building 
there. July 1704, Lord Cornbury, 
Governor Manhattan Island, laid the 
cornerstone the church, naming “Le 
Temple Saint although be- 
came generally known “L’Eglise Fran- 
coise Saint Esprit.” The congregation 
worshipped there for many years until the 
growth the city forced seek 
home farther town. 

Nearby, Pine Street, the notorious 
sea-roving Captain Kidd owned house 
and feet ground while adjoining 
site Nassau Street marked the home 
Aaron 

One the most interesting the re- 
corded transfers the 
place 1834, when was sold the 
for price $50,000. the 
present time the site, exclusive the 
building, has assessed valuation 
more than $5,000,000. has frontage 
160 feet Cedar Street, 150 feet 
Nassau Street and feet Pine Street. 

The new Chase Building replaces one 
Metals National Bank, which was merged 
the Chase National Bank 1926. 
will the sixth home the bank 
and the first owned directly the 
institution, which has heretofore leased its 


banking quarters.. The first business 
the bank was 117 Broad- 
way, where opened September, 1877, 
and later 104 Broadway, 
moved January, 1878. The third home 
May, 1887, was Nassau 
Street, where the business the bank 
grew rapidly that was necessary 
rent additional space Pine 
fore the next move December, 1895, 
the Clearing House Building Cedar 
Street. Twenty years later these quarters 
were outgrown and since 1915 the bank 
has made its home Broadway. 

Distinguished boldness conception 
and the artistic use long sweeping 
lines the exterior the 
gives impression great strength and 
ing, determined the shape the 
property and the setback ordinances 
the city, suggestive the stepped 
pyramids Egypt and the architectural 
detail has been worked out with the 
sculptured stone sphinxes stand guard 
the four corners the various setbacks 
and the tower. 

The great rectangular portal, which 
marks the main entrance the bank 
Pine Street, framed architrave 
marble, which forms, replicas 
ture the coinage the 
the keystone position earving 
the American Peace Dollar, for the 
reproduction which was necessary 
obtain special permission from the De- 
partment Justice Washington. 

The interior the building contains 
many novel features. The bank’s mam- 
moth vault the largest the country, 
with the single exception vaults the 
Federal Three stories 
deep and feet long, guarded 
massive steel doors two which weigh 
forty-five tons each. elevator con- 
necting two floors inside the 
vault and all the latest devices for safety 
and protection have been incorporated 
its construction. 

Surrounding the vault, which 
below the street level, the building 
foundation concrete twelve 
feet thick. intricate network gird- 
ers and wires embedded gives 
added protection the vault itself. The 
low point the building approxi- 
mately feet underground the solid 
rock. Suspended five stories 
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street level another vault, especially in- 
stalled for the use the trust depart- 
ment insure separation the 
securities left trust .from all 
steel sub-structure which carries down into 
rock 

The main banking room officers’ 
platform five feet above street 
level and impressive proportions— 
126 feet length, feet wide and 
feet height. Below this main room are 
located the paying and 
brokerage, loan and 
other departments, all easy 
the 

Indicative the modern treatment 
the interior arrangement the abolition 
the old-style teller cages with their 
bronze grill work 
their place the bank substituted 
These result greatly improved appear- 
ance and ease transacting business. 

Altogether the bank will 
teen floors the new building and two 
additional floors are used the Chase 
Securities Corporation. 

addition executive offices the 
fourth floor there large semi-circular 


directors’ room which table 
installed that each director, when 
seated, will face the 
five stories above the street floors 
have been set for officers’ 
Here attractively decorated lounge 
with wood paneling, teakwood 
and limestone fireplace, with casement 
windows all side providing sweeping 
view the city and surrounding territory, 
including New York the 
Statue Liberty, the East River bridges 
and shore line the Rockaways. 
rooms for the officers private 
dining rooms are also located the tower, 

innovation the bank’s equipment 
ineinerator for cancelled 
bonds, ete., which located near the top 
nually this which unique 
not only altitude but also operation. 
The topmost tower houses ventilating and 
elevator equipment, fan room and 
huge water tank for emergency purposes. 

The telephone system which will serve 
the new building one 
ever installed outside the 
ated the telephone 
tions for twenty-two operators many 
panels are provided operate the 
board, which, with its 150 trunk lines and 
800 extensions, will capable handling 
27,400 eight-hour day. 

launder the air through oil sup- 
plies 146,000 feet fresh air per 
minute, while another battery exhaust 
fans capable removing 196,400 
feet air the same time. 

Twenty-one elevators, operating 
speed one floor per second, 
vide fast service for occupants the new 
building. The length the longest ele- 
vator shaft stories 481 feet. 
place messenger service for the Chase 
Bank the various will 
dumbwaiters running from below the street 
level the 15th floor. estimated 
that they will the work 
ger boys. 

The vast amount building material 
which went into the construction the 
figures: 12,477 tons steel, 3,370,000 
brick, 55,000 square feet glass and 
150,000 pounds bronze. 
work the main entrance alone required 
15% tons bronze. 
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The largest training school 


the industrial world 


Bell System employs more 

than and 
throughout the System training 
courses are provided not only for 
the details the every-day work, 
but for the new duties and new 
responsibilities which telephone 
expansion and improvement are 
creating each year. 


Why conservative investment counsel- 
ors recommend American Telephone 
and Telegraph Co. securities 


Bell System Service has grown and 


growing with the nation. Its 
management far-sighted, con- 
servative, and yet progressive. The 
System has plant investment 
more than $3,000,000,000. oper- 
ates more than miles 
wire, which more than 39,000,000 
miles are underground cables. 
American Telephone and Telegraph 
Company owns more than 93% 
the combined common stocks the 
Associated Companies the Bell 
System which furnishes indis- 
pensable service the nation. 
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customers. 


BANCO PONCE 
PONCE, PORTO RICO 


are interested financing imports 

Porto Rico and give facilities our 
United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Capital Fully Paid 
Surplus and Profits over 


$1,000,000 
275,000 


ther the list services available the 
modern bank. Managers 
theatres, cinemas and restaurants, shop- 
keepers, and fact traders generally who 
business after the 
banking hours have always had retain 
their possession considerable quantities 
eash overnight during week ends 
holiday periods. This they have had 
ways assure the maximum 
safety combined with convenience. 

The present innovation designed 
provide for such eases these, not 
extending the hours banking business 
but means mechanical apparatus 
‘available for use during those hours when 
the doors the bank are closed. This 
apparatus, known the Night Safe, al- 
ready operation the Midland Bank’s 
branch and King Street, Ham- 
stallation number offices other 
metropolitan districts and several pro- 
vincial branches. found generally 
ceptable the system may extended 
additional branches busy shopping and 
trading centres. 

The Night Safe itself, which 
structed the Chatwood Safe Co., Ltd., 
inside the bank building and 
nected, means chute, with fit- 
ting built into the outside wall the 
bank. Access the Night Safe gained 
revolving door this fitting, the 
door being controlled key 
provided the bank. The customer 
also furnished with leather 
which places cash, checks, ete. The 
wallet bears number and 
fastened with Chubb lock which may 
opened only means second 


special key. After unlocking 
ing the revolving door 
wall the bank the customer places the 
wallet small platform which rotates 
the door closes, thus permitting the 
wallet travel way the chute into 
the Night Safe. Here remains until the 
customer his representative calls some 
time during banking hours for the wallet 

One the terms under which 
tomer may avail himself this new fa- 
cility that the wallet may used solely 
for the purpose placing therein articles 
intended for the credit his account. 
The bank not deemed have received 
for the credit particular account any 
checks, ete., placed wallet 
until the customer 
has opened the wallet and paid 
contents the eredit the account. 

There would appear many advan- 
tages the scheme, and confidently 
anticipated that the Night Safe will 
treasurers churches, clubs 


BANKERS 
DENT ISSUES CONVENTION CALL.— 
Thomas Preston, president 
American Bankers Association, his an- 
tendance the coming convention the 
organization, which will held Phila- 
delphia October indicates that the 
situation will major topic for 
discussion among bankers this 
Preston says: 

“Credit conditions now prevailing the 
United States make particularly 
portant that bankers come 


Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


fall diseuss this phase business. 
fore-glimpse the general program shows 
that there will also important addresses 
and relating the farm prob- 
lem, participation and 
men business men and other paramount 
subjects. 

“The meetings the divisions 
tions usual will packed with presen- 
tations subjects with which 
essential for bankers keep con- 
versant whether they are engaged in- 
vestment, commercial, savings trust 
banking activities. More and more are 
bankers coming realize that just 
necessary for them attend associa- 
tional conferences relating 
fession for progressive physicians who 
have long made part their work 
ate courses order keep abreast 
the their profession. 

“Philadelphia bankers are preparing un- 
usually effective arrangements 
taining their guests and enabling them 
visit the many points interest and 
about the city whose wealth historical 
traditions especially rich events hav- 
ing with the beginnings Amer- 


NEWARK ESSEX VOTE 
CAPITAL INCREASE.—Directors the 
National Newark Essex Banking Com- 
pany, Newark, J., and the associated 
Newark and Essex Securities Corporation, 
have voted increase 5,000 shares 
the bank’s stock and 5,000 shares the 
stock the securities company. The stock 
will sold units $320, which 
will used inerease the capital 
and surplus the bank and for the 
capital stock the securities company. 

$1,500,000 the and surplus 
the bank and $100,000 the 
the securities company. This brings the 
former more than $5,500,000 
the securities company more than 
$1,000,000. 

Charles Farrell, president, states that 
the will establish larger ratio 
capital assets deposits, which have 
been growing rapidly, and will permit in- 
vestment the erection new buildings 
for several branches which are under con- 
sideration for different sections Newark. 


NATIONAL PARK BANK OPENS 
NEW BRANCH.—The National Park 
Bank New York has opened its third 
uptown Broadway and 74th Street. 


Thomas Carlton has charge the new 
office, which will furnish every banking 
service available the main office the 
bank, foreign banking, invest- 
ment and trust services. 

addition the three uptown branches 
and the main bank downtown now operat- 
ing, another uptown branch, located 
Madison Avenue and 26th Street, will 
opened the autumn. Through this 
group branches the bank now 
position serve all the important 
business communities which have developed 
various sections the uptown area 
during the last few decades. 

The latest report the National Park 
Bank, June 30, 1928, shows 
and surplus more than $35,000,000 
and total deposits excess $143,- 
000,000. 


FARMERS’ LOAN TRUST 
PLANS NEW Farmers’ 
Loan and Trust Company, New York, will 
replace its forty-six year home William 
and Beaver Streets with large building, 
tails the plan will not completed for 
few months and have not been made 

The company has leased the nine lower 
floors the building Exchange 


Should the 
foreign department 
every bank do- 
ing internation- 


business. 
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Place for two years from May 1929, 
and will occupy this location during the 
erection the new structure. 

The realty holdings the Farmers’ 
Loan and Trust 
Street, 63-65 Beaver Street 
Exchange Place. They take the east- 
erly block front William Street, where 
the frontage 173.3 Beaver 
only other pareel land the block 
that the Canadian Bank 
Commerce. 


DETROIT BANKS UNDER JOINT 
OWNERSHIP PLAN.—The Union Trust 
Company and the National Bank Com- 
merce, Detroit, have completed 
for joint stock ownership and eleven new 
directors have been added the Union 
Trust Company’s board. 

The new directors are follows: John 
French, William Hamilton, Charles 
Hodges, James Inglis, Richard Joy, 
president National Bank 
Dwight Lee, Palmer Livingstone, 
president Dime Savings Edward 
Nelson and George Bagg Russell. 

With the addition the eleven 
directors, the board directors the 
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Union Trust Company now numbers forty. 

“Throughout the thirty-seven years 
the history the Union Trust Company,” 
said President Frank Blair, “the eali- 
ber men our board directors has 
always been source particular pride 
us. feel that the addition eleven 
new members conspicuously capable and 
well qualified handle the tremendous 
pansion and growth financial institu- 
tion will splendid asset both the 
company and its many clients. The 
Union Trust Company feels 
ticularly fortunate obtaining 
the seasoned banking, industrial 
new members our board represent.” 


CUSSED.—A series meetings was held 
recently the Fifth Third Union Trust 
Company Cincinnati, Ohio, discuss 
life insurance trusts, from the standpoint 
the life underwriter well from the 
viewpoint the trust company representa- 
tives. The five meetings were addressed 
prominent out-of-town life insurance 
and trust company executives. 

The Cincinnati life underwriters and 
trust company representatives were invited 
and the attendance each meeting testi- 
fied the interest the subjects dis- 

The following were the speakers and 
the subjects which they 
bert Linton, vice-president the Provi- 
dent Mutual Life Insurance Company 
Philadelphia, who spoke “Life Insur- 
ance Options and Trust 
Charles Holden, vice-president 
the Union Trust Company Chicago, 
Powers and Their Uses”; 
Milton Woodward, general agent the 
Northwestern Mutual Life Com- 
Montpelier, Vt., “Legal Factors Insur- 
and Paul Lafferty, 
manager the trust department Union 
Trust Company Cleveland, “Wills and 

During the course the meetings the 
Fifth Third Union Trust Company ran 
series advertisements, all the local 


dealing with the advantage life 
trusts, 


TION, Philadelphia, Pa., 
Executive manager, Shepherd, 110 
East 42nd Street, New York City. 
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Handsome, 
ualized checks with 
your own exclusive 


new, distinctive, entirely dif- 
ferent check—a check that made-to- 
order represent your bank 
sively. The background made 
special pattern which incorpo- 
rated your private trade-mark, mono- 
gram characteristic symbol 
your service. special individual 
pattern well the private symbol 
medallion confined solely you 
your territory. 


The base paper extraordinary 
quality. The various surface tints, 
unobtrusive good taste, 
sensitized for protection against altera- 
tion scratch, erasure, water acid. 
The silky smoothness the surface 
writer. 

The choice any background you 
These Special Surface Design Checks 
make the checks your bank truly 
individual—to have them represent your 
service with distinction not possible 
with checks standard background 
pattern. Let send you samples 
these handsome checks that you 
may judge their quality and character 
for yourself. Bankers’ Supply Divi- 
sion, The Todd Company, Rochester, 
Chicago, New York, St. Paul, Denver, 
Dallas. 
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investor 
needs 
Protection! 


PRINCIPLES AND 
PRACTICES” 


Ralph Eastman Badger 


tells the investor, large small, how and when 
invest and how properly safeguard his interests. 

This valuable published provides sound 
knowledge investments and presented clear, 


simple language. 


The book gives results author’s 
recent investigations of: Factors 
governing returns invested capi- 
tal; Contract aspects various 
types securities Financial analy- 
sis securities; and Mathematics 
investments, purchases and sales. 
Here described how investors 
protect and augment their capital. 
The book shows how analyze 
various types stocks and bonds 
and emphasizes factors con- 
sidered when selecting municipal, 
utility, railroad, industrial, bank, 
insurance and real estate invest- 
ments. 


Dr. Badger foremost authority 


investments. During the past six 
years has acted consultant 
number tax cases, including 
the famous Ford case, which 
has been called upon value 
wide range industrial securities 
for inheritance and income tax pur- 
poses. For year and half Dr. 
Badger was charge the statis- 
tical department Bodell Com- 
pany, Investment Bankers. 
now charge large estates 


Rhode Island. 


You may examine this 915- 
page book free charge—just 
mail the coupon. (Price $6.00) 


THE BANKING LAW JOURNAL 


71-73 Murray Street 


THE BANKING LAW JOURNAL, 


New York 


71-73 Murray Street, New York, 


Without obligation me, you may send copy Badger’s “INVESTMENT 
PRINCIPLES AND PRACTICES” for five days’ free examination. Within 
that time, will either remit full payment, return the book you. 
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Quick Way Figure Bond Yields 


How quickly can your bond department answer inquiries rela- 
tive bond yields? How long does take, using the-ordinary 
“basis book,” figure yield accurately? The new book 


unlike anything heretofore pub- well-known financial institution 
lished. basis book, but compiled this book and now 
yield book. gives the information used The National City Co.; 
required instantly. Kuhn, Loeb Co.; Byllesby 
Co.; and many others. 


Given the price, rate, and maturity, 
this new book tells once the This clearly printed, handsomely 
yields bonds, bound, gold-stamped book offered 
and stocks. All the figures are ac- two sizes: Desk Size, 
curate five ten-thousandths inches; Vest Pocket Size, 
one per cent. inches. Each size has 280 pages. 


The Banking Law 
Murray Street New York, 
Send for Examination Copy 


The Banking Law Journal 
Murray Street, New York, 


Without obligation us, you may send copy “Yields Bonds and Stocks,” for five 
days’ Free Examination. want the (Check Choice) 


Vest Pocket Size, Desk Size, 


Within that time will return the book, remit the purchase price. 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other readers 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, ap- 
pend the following list Attorneys, who will found prompt and reliable the 


DISTRICT COLUMBIA 
Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes, 


IDAHO 

Boise 
RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, 


Boise, 


KENTUCKY 


Louisville 


WOODWARD, WARFIELD HOBSON 
ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 


(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 
VAN AKEN 
ATTORNEY-AT-LAW 


390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


MISSOURI 


St. Louis 
BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


discharge any business entrusted them. 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
1ll Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 


RUBY VALE 
ATTORNEY-AT-LAW 
1542-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 

Telephone Cable Address 
Spruce 4961, 4962 Ruvale 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 
Blunt, 


Attorneys for Dakota, State Bank and Security 
Pank. 


Fort Pierre, 
Attorneys for Fort Pierre National Bank, 


Midland, 
Attorneys for Midland State Bank, 


Philadelphia 


Pierre 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. BEruce, M. T. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R, G. Dua 
& Co., Western Union Telegraph Co., Iilinols 
Central Railroad Co., Chicago, Milwaukee & St 
Paul Railway Co., American Railway Express Co, 
American Surety Co., United States Fidelity & 
Guaranty Co., Maryland Casualty Ce., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOR-AT-LAW 


Walker Bldg. 


Corporation Probate Matters 
Law Collections Bank Referese® 


WEST VIRGINIA 
Williamson 
GOODYKOONTZ, SCHERR SLAVEN 
ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial Lae 


Seattle 
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When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head Office—SAN JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 


Argentina Brazil Chile 
and throughout the 
France, Spain and England 


The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 
intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 


Represented 
THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 


Broadway, New York 


Lal 


PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your depositors give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into 


Our correspondents are not limited sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous twenty-four- 
hour-daily operation. 


All items received par. charge for transfers. 


PHILADELPHIA NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Profits, $53,500,000 


The Hanover National Bank 
the City New York 


Corner and Pine Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 
HENRY P. TURNBULL, Vice-President WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH 8S. LOVERING, Vice-President 
JOSEPH BYRNE, Vice-President JAMES GARDNER, Vice-President 
WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President 


CHAS. E. WHYARD, Asst. Vice-President 
THOS. C. MEEKS, Asst. Vice-President 
ALFRED E. PETERSON, Asst. Vice-President 


J. NIEMANN, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President 


FREDERICK A. THOMAS, Cashier 


WALTER B. NELSON, Asst. Cashier 
CHAS. B. CAMPBELL, Asst. Cashier 
WM. B. SMITH, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier 


ELTON E. OGG, Manager Trust Dept. 


FRANK WOOLLEY, Asst. Cashier 

HERBERT RENVILLE, Asst. Cashier 
ARCHIBALD G. KING, Asst. Cashier 
FREDERICK D. IVES, Asst. Cashier 


